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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 19380 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4938) 


In re CONTINENTAL NUT COMPANY, ROSENBERG BRos. & Co., 
INC., AND HARTER PACKING COMPANY. AMA Docket No. 9-1. 


Decided February 6, 1957. 


Regulation of Handling of Almonds—Interpretive Rule 
or Declaratory Order—Mootness of Issue—Desirable 
Handler Carryover—Burden of Surplus Elimination or 
Control Among Handlers and Producers of Almonds 


Petitioners challenge the validity of an order of the Secretary setting cer- 
tain percentages for salable and surplus almonds for the 1954-1955 
crop year and request an interpretive rule or declaratory order de- 
termining what the proper percentages should have been. The decision 
states: 

(1) An interpretive rule or declaratory order is not appropriate for 
the proceeding but issues were not held moot since problems may arise 
again. 

(2) In revising salable and surplus percentages during a crop year, 
actual estimated handler carryover in view of handlers’ exports of 
almonds is not legally required to be substituted for “desirable handler 
carryover” in formula used to ascertain surplus quantity of crop. 

(3) Statutory requirements of providing methods for equalizing the 
burden of surplus elimination among producers and handlers of al- 
monds were satisfied by scheme for applying surplus percentage to 
each handler’s receipts even though some handlers had exported more 
than their respective amounts of surplus prior to the final determina- 
tion of the surplus percentage. 


Brobeck, Phleger and Harrison, of San Francisco, California, and Heller, 
Ehrman, White and McAuliffe, of San Francisco, California, for pe- 
titioners. Messrs. Albert B. Parker and Charles F. Lawrence, for Agri- 
cultural Marketing Service. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The petitioners are 
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handlers under Order No. 9 (7 CFR 909.1 et seq.) issued under 
the act and regulating the handling of almonds grown in Cali- 
fornia. 


Under Order No. 9, regulation or restriction of the quantity 
of almonds which may be handled in any crop year so that such 
quantity will not be in excess of anticipated demand is a means 
adopted for carrying out the statutory policy of establishing 
and maintaining such orderly marketing conditions for almonds 
grown in the area of production as will tend to establish parity 
prices for such almonds. An administrative committee, the Alm- 
ond Control Board, recommends and the Secretary issues a regu- 
lation or order designating the percentages of almonds during 
a crop year which shall be salable almonds and surplus almonds. 
Surplus almonds may be disposed of in outlets which are not 
competitive with normal outlets, such as almond oil, almond butter 
and export channels. Salable almonds are handled in the normal 
and higher-priced outlets, such as the confectionery trade, the nut 
salting trade and the baking industry. The order further provides 
a method for increasing an existing salable percentage and for 
making a corresponding reduction in the surplus percentage. (See 
decision of the Secretary which formed the basis for Order No. 9 
(15 F.R. 4272).) 


Petitioners complain of the order of the Secretary effective 
April 20, 1955, increasing the salable percentage for almonds 
grown during the crop year beginning July 1, 1954, from 75 to 
85 percent and decreasing the surplus percentage correspond- 
ingly from 25 to 15 percent. Petitioners contend that salable and 
surplus percentages of 83.5 and 16.5, respectively, should have 
been ordered. At the time of the issuance of the contested order, 
the percentage of almonds sold by all handlers in surplus outlets 
was greater than the 15 percent surplus percentage established 
therein. It is alleged in the petition that the order in controversy 
is not in accordance with law in that it fails to (1) increase the 
salable percentage to conform with the relation found by the 
Secretary to exist between trade demand and available supply 
as required by section 909.63 of Order No. 9 (7 CFR 909.63), 
(2) equalize the burden of crop surplus elimination or control 
among the producers and handlers of almonds as required by 
section 8c(6)(D) of the act (7 U.S.C. 608c(6)(D) ), and 
(3) further the statutory objective of parity prices to growers. 


An answer to the petition was filed by the Acting Deputy 
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Administrator, Agricultural Marketing Service, United States 
Department of Agriculture, on July 14, 1955. Respondent, in the 
answer, denied the material allegations of the petition and up- 
held the contested order as in accordance with law and the terms 
of Order No. 9. A hearing upon the petition was held before 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, in San Francisco, 
California, on February 14 and 15, 1956. At the hearing, pe- 
titioners were represented by Edward W. Rosston, Attorney at 
Law, of Heller, Ehrman, White & McAuliffe, San Francisco, 
California, and George D. Rives and Gordon E. Davis, Attor- 
neys at Law, of Brobeck, Phleger & Harrison, San Francisco, 
California. The respondent was represented by Charles F. Law- 
rence, Attorney, Office of the General Counsel, United States 
Department of Agriculture. After the hearing, the parties filed 
briefs. On September 26, 1956, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that the disputed order be found to be invalid 
and that the salable and surplus percentages proposed by pe- 
titioners should have been the percentages ordered. The respond- 
ent filed exceptions to the examiner’s report and, upon agreement 
of the parties, petitioners filed a reply to respondent’s exceptions. 


FINDINGS OF FACT 


1. The names and addresses of the petitioners herein are 
as follows: 


Continental Nut Company, a California corporation, 
11th Avenue and Esplanade, Chico, California. 


Rosenberg Bros. & Co. Inc., a Maryland corporation, 
230 California Street, San Francisco, California. 


Harter Packing Company, a California corporation, 
Yuba City, California. 


The petitioners are handlers subject to regulation under Order 
No. 9, which regulates the handling of almonds grown in Cali- 
fornia. 


2. On the basis of the estimates and recommendations of 
the Almond Control Board, initial salable and surplus percen- 
tages for the handling of almonds grown in California during 
the crop year beginning July 1, 1954, were established by the 
Secretary at 70 and 30 percent, respectively, in an order issued 
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August 26, 1954 (19 F.R. 5574). The estimates forming the 
basis for such order were published in the Federal Register on 
August 10, 1954 (19 F.R. 5020), in a notice of proposed rule 
making with respect to salable and surplus percentages and are 
as follows: 

“The Board’s estimates of the almond supply and demand 
situation, in terms of edible kernel weight, are as follows: 

“(1) Carryover by handlers on July 1, 1954, 9,330,000 
pounds; 

“(2) Estimated 1954 domestic production 50,550,000 
pounds. This is equivalent to the Crop Reporting Board’s 
1954 crop estimate as of July 1, converted to an edible 
kernel basis using a shellout percentage of 52.33 percent; 

“(3) Desirable handler carryover on July 1, 1955, of 
7,000,000 pounds, which compares with the average for the 
last five years ending July 1, 1954, of 8,800,000 pounds; 

“(4) Domestic almonds available to meet trade demand 
after allowance for a desirable carryover on July 1, 1955, 
52,880,000 pounds (items 1 plus 2, minus item 38); 

“(5) Trade demand for domestic almonds, for the crop 
year beginning July 1, 1954, 38,000,000 pounds, which is the 
quantity computed by subtracting the Board’s estimated 
imports of 3,000,000 pounds from its estimate of trade re- 
quirements of domestic and foreign almonds, of 41,000,000 
pounds; 

“(6) Surplus quantity of domestic almonds received by 
handlers in the 1954-55 crop year, 14,880,000 pounds (item 
4 minus item 5); 

“(7) Surplus percentage for domestic almonds during 
the crop year beginning July 1, 1954, 30 percent (rounded 
percentage which item 6 is of item 2); and 


“(8) Salable percentage, 70 percent (rounded per- 
centage which item 2 minus item 6, is of item 2). 


“On the basis of information now available to the De- 
partment, a salable percentage of 70 percent and a surplus 
percentage of 30 percent for domestic almonds during the 
crop year beginning July 1, 1954, will make sufficient al- 
monds available to satisfy the estimated trade demand and 
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he provide an adequate quantity to be carried over by handlers 
os at the end of the 1954-55 crop year.” 
es 3. Ata meeting of the Almond Control Board on October 29, 
1954, it was recommended that the salable and surplus percent- 
ages be revised to 75 and 25 percent, respectively. Such revision 
nd was forwarded to the Department and was adopted in an order 
sa dated November 10, 1954 (19 F.R. 7376), which reads, in perti- 
00 nent part, as follows: 
“The Board at its meeting in Sacramento, California, on 
00 October 29, 1954 reviewed its estimates of almond supply 
l’s and demand factors for the 1954-55 crop year and upon the 
le basis of its revised estimates of 1954 crop production and 
&; imports recommended that the salable percentage for al- 
of monds be increased to 75 percent from the 70 percent pres- 
he ently in effect (19 F.R. 5574) and that a corresponding 
change be made in the surplus percentage, i.e., reducing it 
to 25 percent from the 30 percent currently in effect. The 
ad presently effective salable and surplus percentages were 
5, based on an estimated production of 50,550,000 pounds of 
almonds, edible kernel weight basis, and estimated imports 
»p of 3 million pounds for the 1954-55 crop year. The Board 
ne has reduced its estimate of the 1954 crop to 45 million 
2d pounds, and has increased its estimate of imports to 5 mil- 
e- lion pounds, making a net decrease of 3 million pounds in 
0 the estimated quantity of almonds available for the domestic 


market. The Board’s revised estimate of production is be- 
™ lieved to be reasonably accurate in view of the fact that 

most of the 1954 crop has been received and much of it 
has already been shelled by handlers. The Board’s revised 
estimate of imports is based on the free fee-quota of 5,000,- 
Ss | 000 pounds announced by the President on October 11, 1954, 
d pursuant to section 22 of the Agricultural Adjustment Act, 
as amended, for the year beginning October 1, 1954. 


: 
- | “On the basis of information available to the Department 
a salable percentage of 75 percent for domestic almonds 
» | for the crop year beginning July 1, 1954, will be required to 
is i make sufficient almonds available to satisfy trade demand 
e | and provide an adequate quantity to be carried over by 
- | handlers at the end of the 1954-55 crop year. 


d “It is hereby found and determined that the changed 
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percentages provided herein will tend to effectuate the de- 
clared policy of the act. 


“Therefore, such administrative rule is changed to read 
as follows: 


“§ 909.204 Salable and surplus percentages for the crop 
year beginning July 1, 1954. The salable and surplus per- 
centages during the crop year beginning July 1, 1954 ap- 
plicable to almonds, edible kernel weight basis, received by 
handlers for their own accounts, shall be 75 percent and 25 
percent, respectively.” 


4. At a meeting of the Almond Control Board on March 9, 
1955, it was recommended by a 5 to 4 vote of the Board that the 
salable and surplus percentages be revised further to 85 and 15 
percent, respectively. A notice of proposed changes of the salable 
and surplus percentages was published in the Federal Register 
on March 30, 1955 (20 F.R. 1975), and interested persons were 
given an opportunity to submit written data, views or argu- 
ments with respect to the proposed changes. The notice reads, 
in pertinent part, as follows: 

“Pursuant to the provisions of the aforesaid agreement 
and order, the Almond Control Board, the administrative 
agency thereunder, met in Sacramento, California, on March 
9, 1955, and reconsidered estimates of almond production, 
handler carryover, total trade requirements, imports, and 
domestic trade demand. It transmitted to the Department 
its revised estimates and its recommendation that the salable 
and surplus percenages of 75 and 25 for the crop year be- 
ginning July 1, 1954, be changed to 85 and 15, respectively. 


“The Board’s revised estimates in terms of edible kernel 
weight were as follows: 

“(1) Carryover by handlers on July 1, 1954, 9.3 million 
pounds; 

“(2) Estimated production, 1954 crop, 44.6 million 
pounds; 

“(3) Desirable handler carryover on July 1, 1955, 7 
million pounds; 

“(4) Supply available to meet trade demand after al- 
lowance for carryover on July 1, 1955, 46.9 million pounds 
(items 1 plus 2, minus item 3) ; 
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“(5) Trade demand for domestic almonds for the crop 
year beginning July 1, 1954, 40 million pounds, which is 
the quantity computed by subtracting the Board’s estimated 
imports of 1 million pounds from its estimate of total trade 
requirements of 41 million pounds; 

“(6) Surplus quantity, 6.9 million pounds (item 4 minus 
item 5). 

“The Board by a vote of 5 to 4, recommended a surplus 
percentage of 15 (item 6 divided by item 2), and a salable 
percentage of 85. In making these estimates the Board had 
available data resulting from its survey as of February 
10, 1955, pertaining to handlers’ inventories, sales, and 
shipments, its surplus sales report as of February 28, 1955, 
and information on imports as of the end of January 1955. 


“On the basis of the Board’s estimates of production and 
of trade demand for domestic almonds, the establishment 
of a salable percentage of 85 percent will satisfy domestic 
trade demand but will result in a carryover of only about 
6.5 million pounds, kernel weight, because approximately 
7.4 million pounds had been sold in authorized surplus out- 
lets as of February 28, 1955. However, such a carryover is 
believed to be sufficient to cover domestic trade demand 
between June 30, the end of the crop year, and the time 
when 1955 crop almonds will be available. 


“On the basis of such revised and current information as 
is now available to the Department, it is hereby found and 
determined that the almonds available for handling under 
the presently effective salable percentage will not be suf- 
ficient to satisfy the trade demand for the crop year begin- 
ning July 1, 1954. 

“Therefore, the proposed administrative rule in respect 
to such percentages which would supersede the rule (see 
19 F.R. 7376) which became effective November 16, 1954, 
is as follows: 


“§ 909.204 Salable and surplus percentages for the crop 
year beginning July 1, 1954. The salable and surplus per- 
centages during the crop year beginning July 1, 1954, ap- 
plicable to almonds, edible kernel weight basis, received by 
handlers for their own accounts shall be 85 percent and 15 


percent, respectively.” 
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In an order effective April 20, 1955, final salable and surplus 
percentages of 85 and 15 percent, respectively, were established 
(20 F.R. 2609). Such order reads, in pertinent part, as follows: 


“The Department received several letters from interested 
persons with respect to the proposed percentages. These 
represented three distinct viewpoints toward the Depart- 
ment’s proposal, namely: (1) That the proposed percentages 
should be rejected and the final percentages made to con- 
form to those supported by the minority group of the Al- 
mond Control Board, i.e., establishment of a salable per- 
centage of 83.5 percent, and a surplus percentage of 16.5 
percent, (2) that the percentages as proposed by the De- 
partment should be adopted, and (3) that the proposed 
percentages should be rejected and the salable percentage 
be fixed at 100 percent with a corresponding zero surplus 
percentage. 

“Consideration was given to these various views bearing 
in mind the requirements of § 909.63 of the marketing 
order which pertain to an increase in the salable percentage. 
That section reads in part as follows: ‘The Secretary may 
...after findings of facts based upon such revised and 
current information as may be pertinent that the almonds 
available for handling will not be sufficient to supply the 
trade demand, increase the salable percentage to conform 
with such new relation as may be found to exist between 
trade demand and available supply.’ 


“Trade demand in this context means the trade demand 
for domestic almonds after making allowance for estimated 
imports. Available supply consists of the carryover at the 
beginning of the crop year plus new crop receipts less the 
quantity reserved for the carryout at the end of the crop 
year. The factors which the order authorizes tc be taken 
into account in increasing the salable percentage are those 
involved in the new relationship found to exist between 
these two factors on a crop year basis. The estimates which 
are relevant to the increase of the salable percentage, there- 
fore, represent adjustments made in the earlier estimates 
upon which the present salable and surplus percentages 
were based. The Department on a number of occasions in 
the past has increased crop year salable percentages and 
in each instance the determination of the increase has been 
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made in accordance with the method followed in the instant 
case. 

“The argument was presented in several of the letters 
that the salable percentage should be increased to 83.5 per- 
cent since on the average handlers have sold in export 16.5 
percent of their 1954-55 crop year receipts. It was argued 
in this connection that under the procedure for transfer 
of export credits recently approved by the Department that 
handlers who had disposed of less than 16.5 percent of 
their receipts could obtain credits from those who had ex- 
ported in excess of 16.5 percent of their receipts, thus mak- 
ing possible the release of the entire surplus. It was con- 
tended in effect that the increase in the salable percentage 
should be limited to 83.5 percent since such action would 
tend to make it possible to offset completely over-export 
positions with under-export positions among various hand- 
lers by the transfer of credits. The Department approved 
the transfer of export credits procedure for use only on a 
voluntary and permissive basis. 

“On the basis of the Board’s estimates of production and 
trade demand, a salable percentage of 85 percent will satisfy 
domestic trade demand, after making allowance for the 
quantity sold in export, by permitting the carryover to be 
reduced to about 6.5 million pounds. In the proposed rule 
the Department indicated that such a carryover is believed 
to be sufficient for domestic trade needs during the portion 
of the 1955-56 crop year prior to new crop deliveries. The 
increase of the salable percentage to 100 percent is not 
justified on the basis of the relationship between trade 
demand and available supply for the current crop year. 


“Therefore, after consideration of all relevant matters, 
the administrative rule in respect to such percentages 
which will supersede the rule (see 19 F.R. 7376) which 
became effective November 16, 1954, is as follows: 


“§ 909.204 Salable and surplus percentages for the crop 
year beginning July 1, 1954. The salable and surplus per- 
centage during the crop year beginning July 1, 1954, ap- 
plicable to almonds, edible kernel weight basis, received by 
handlers for their own accounts shall be 85 and 15 percent, 


respectively.” 





104 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 16 A.D. 95 


5. The date available to the Almond Control Board and the 
Secretary at the time the order effective April 20, 1955, was 
issued indicated that the California almond industry had sold 
16.56 percent of the reported 1954-1955 almond crop in author- 
ized surplus channels as of that time. Each petitioner had sold 
more than 15 percent of its total receipts of 1954-1955 crop 
year almonds in surplus channels prior to April 20, 1955. 


6. The provisions of Order No. 9 dealing with the estab- 
lishment and revision of salable and surplus percentages are as 
follows: 


“§ 909.62 Method of establishnig salable and surplus per- 
centages. Whenever the Secretary finds from the recom- 
mendations and supporting information supplied by the 
control board or from any other available information, that 
to designate the percentages of almonds during such crop 
year which shall be salable almonds and surplus almonds, 
would tend to effectuate the declared policy of the act, he 
shall designate such percentages. The salable and surplus 
percentages shall each be applied to the edible kernel weight 
of almonds received by a handler for his own account dur- 
ing the crop year, as provided in § 909.65. In fixing such 
salable and surplus percentages the Secretary shall give 
consideration to the ratio of the estimated trade demand, 
minus the estimated handler carryover, to the estimated 
production of almonds, all expressed in terms of edible 
kernel weight, the recommendations submitted to him by 
the control board, and such other data as he deems ap- 
propriate. The total of the salable and surplus percentages 
fixed each crop year shall equal 100 percent. 


“§ 909.63 Increase of salable percentage. The Secretary 
may, on request of the control board made at any time 
prior to May 15 of any crop year (or if the control board 
shall fail to so request, upon the request within like time 
of two or more handlers who have handled during the im- 
mediately preceding crop year at least 15 percent of the 
total tonnage, in terms of edible kernel weight, handled 
by all handlers during such crop year), and after findings 
of facts based upon such revised and current information 
as may be pertinent that the almonds available for handling 
will not be sufficient to supply the trade demand, increase 
the salable percentage to conform with such new relation 
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as may be found to exist between trade demand and avail- 
able supply.” 
7. Section 8c(6) of the act reads, in part, as follows: 


“In the case of the agricultural commodities and products 
thereof... specified in sub-section (2) of this section [the 
commodities specified include almonds]...orders issued 
_ pursuant to this section shall contain one or more of the 
following terms and conditions, and (except as provided in 
subsection (7) of this section) no others: 
* + « 
“(D) Determining, or providing methods for determining, 
the existence and extent of the surplus of any such com- 
modity or product, or of any grade, size, or quality thereof, 
and providing for the control and disposition of such sur- 
plus, and for equalizing the burden of such surplus elimina- 
tion or control among the producers and handlers thereof.” 


CONCLUSIONS 
I 


In this proceeding, petitioners challenge the validity of an 
order of the Secretary effective April 20, 1955, issued pursuant 
to Order No. 9, which set the salable and surplus percentages 
with respect to the handling of almonds grown in California 
for the crop year beginning July 1, 1954, and ending June 30, 
1955, at 85 and 15 percent, respectively, of the almonds received 
by handlers for their own accounts. In their petition filed herein 
prior to the end of the 1954-1955 crop year, petitioners request 
that the contested order be invalidated and superseded by an 
order establishing salable and surplus percentages other than 
those set forth in the order effective April 20, 1955. At the 
oral hearing herein held subsequent to June 30, 1955, petitioners 
amended the petition to include within their prayer for relief 
a request for an interpretive rule or declaratory order pursuant 
to sections 4(d) and 5(d), respectively, of the Administrative 
Procedure Act (5 U.S.C. 1003(d) and 1004(d) ) determining 
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the proper salable and surplus percentages for the 1954-1955 
crop year. Such relief does not appear to be appropriate.’ 

However, this proceeding does not become moot because the 
crop year in question has passed and the contested order has, by 
its own terms, expired. It was intended by section 8c(15) (A) of 
the act to give an aggrieved handler a “day in court” before 
the Secretary in his quasi-judicial capacity. It is clear, however, 
that after the Secretary has issued an order increasing the 
salable percentage, the time for determining its validity in a 
section 8c(15)(A) proceeding may be wholly inadequate for 
any effective relief.2 Moreover, it is equally clear that unless 
the rights of the parties under the order here complained of 
are determined the situation presented on the record may again 
arise without possible remedy. We think, in these circumstances, 
that even though we are without power to grant the specific 
relief prayer in the original petition, our duty is to determine 
the questions presented. Judicial decision of important questions 
that are likely to recur should not be defeated by short-term 
orders, capable of repetition, yet evading review. Southern 


Pacific Terminal Company v. Interstate Commerce Commission 
and Young, 219 U.S. 498 (1911) ; Eastern Airlines, Inc. v. Civil 
Aeronautics Board, 185 F.2d 426, 427 (D.C. Cir. 1950); Gay 
Union Corporation, Inc. v. Wallace, 112 F.2d 192 (D.C. Cir. 
1940), cert. denied, 310 U.S. 647 (1940) ; Boise City Irr. & Land 


1A petition for an interpretive rule pursuant to section 4(d) of the Administrative Pro- 
cedure Act could only result in public rule making procedure which is beyond the scope 
of the quasi-judicial function performed in a proceeding under section 8c(15)(A) of the 
act. See Sen. Rep. No. 752, 79th Cong., Ist Sess. 15-16 (1945); H.R. Rep. No. 1980, 79th 
Cong., 2d Sess. 26 (1946); 92 Cong. Rec. 5651 (1946). 

Where, as in this proceeding, the validity of the basic order or the act is not challenged, 
some doubt exists whether a petition for a declaratory order is within our jurisdiction as 
section 8c (15)(A) of the statute requires that an actual obligation imposed upon a petitioner 
by the act or the basic order be in issue. In any event, it does not appear that this 
proceeding is properly one for a declaratory order. The issuance of declaratory orders under 
the Administrative Proceedure Act is governed by the same basic principles that govern 
declaratory judgments in the courts (Sen. Rep. No. 752, 79th Cong., 1st Sess. 18 (1945); 
H.R. Rep. No. 1980, 79th Cong., 2d Sess. 31 (1946); 92 Cong. Rec. 5652 (1946) ), and 
declaratory judgments have not issued in analogous situations. See 16 Am. Jur., Declaratory 
Judgments §27; 114 ALR 1365. 


Pursuant to section 909.63 of the order (7 CFR 909.63), the Secretary may, on approp- 
riate request made prior to May 15 of any crop year, increase the salable percentage for 
that crop year. Hence, the salable percentage could be increased shortly before the end of 
a crop year on June 30, leaving an inadequate period for a determination of the validity 
of the order increasing the salable percentage in an 8c(15)(A) proceeding. Although the 
rules of practice contain a provision for interim or injunctive relief pending final deter- 
mination of the proceeding (7 CFR 900.70), an injunction would not afford petitioners any 
relief as it could only result in a suspension of the order increasing the salable percentage 
and a reversion to the prior order setting the salable percentage at 75 percent. 





rO- 
pe 
he 
th 


er 





CONTINENTAL NUT CO. ET AL. 107 
Cite as 16 A.D. 95 


Co. v. Clark, 181 F. 415 (9th Cir. 1904). In re Lo Bue Bros., 15 
A.D. 1285 (1956). 


II 


This is a proceeding providing for an opportunity for a hear- 
ing where a petitioner claims that an order under the act, a 
provision thereof, or an obligation imposed in connection there- 
with is not in accordance with law. It is apparent, therefore, 
that the only appropriate issues for adjudication in this pro- 
ceeding are issues of legality rather than issues of policy or 
desirability. 7 

At the outset of our examination and analysis of the prob- 
lems presented, it strikes us as not surprising that differences 
of opinion should exist in view of the novel, complicated and 
elusive nature of the problems. It might be well then to begin 
by a brief review of the pertinent provisions of Order No. 9 
quoted above in Finding of Fact 6. 


Section 909.62 of Order No. 9 provides that in fixing salable 
and surplus percentages ‘“‘the Secretary shall give consideration 
to the ratio of the estimated trade demand, minus the esti- 
mated handler carryover, to the estimated production of almonds 
... the recommendations submitted to him by the control board, 
and such other data as he deems appropriate...” Section 909.63 
further provides that after the initial salable and surplus per- 
centages are fixed the Secretary may “after findings of facts 
based upon such revised and current information as may be 
pertinent that the almonds available for handling will not be 
sufficient to supply the trade demand, increase the salable 
percentage to conform with such new relation as may be found 
to exist between trade demand and available supply.” 


The 85 percent salable and the 15 percent surplus percentages 
which the petitioners say should have been 83.5 and 16.5, re- 
spectively, were based upon the formula items set out in Find- 
ings of Fact 2, 3 and 4. The petitioners’ first main contention 
accepts the propriety of the formula under section 909.63 of 
Order No. 9° but argues that the item in the formula for 
“desirable handler carryover” at the end of the crop year should 
have been 6.5 million pounds instead of 7 million pounds. A com- 
parison of the formula items used for the order of April 20, 


*Petitioners’ brief before the hearing examiner, pp. 6-7. 
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1955, and what the petitioners say should have been used is 
as follows: 


Millions of Pounds, 
Shelled Basis 
Petitioners’ Department’s 
Basis Basis 
- Handler carryover, 
July 1, 1954 9.38 ‘9.33 
. Plus: Estimated produc- 
tion 1954 crop 44.60 44.60 
Total 53.93 53.93 
. Less desirable handler 
carryover, July 1, 1955 6.50 7.00 
. Supply available to meet 
trade demand, 1954-1955 
crop year 47.43 
. Estimated total trade 
requirements, 1954-1955 
crop year 41.00 
. Less: Exports for con- 
sumption, 1954-1955 
crop year 1.00 1.00 
- Domestic trade demand, 
1954-1955 crop year 40.00 40.00 
. Surplus quantity 
(4 minus 7) 7.43 6.93 
. Surplus percentage, crop 
year 1954-1955 (8 + 2) 16.66% 15.00% 
. Salable percentage, crop 
year 1954-1955 (100% minus 9) 83.34% 85.00% 


It is, therefore, seen that the formula structure consists of 
ascertaining the excess of supply over “trade demand” which is 
defined in section 909.27 of the basic order as the quantity of 
almonds which will be acquired by the consuming trades during 
the crop year (July 1 - June 30). In order to provide a quantity 
of almonds as salable to cover “desirable handler carryover” at 
the end of the crop year so that consuming trades may acquire 
almonds from handlers in the next crop year before the crop 
becomes available, a figure for such purpose is deducted from the 
total supply of almonds available for the crop year, that is, 
from handler carryover at the beginning of the crop year plus 
estimated production for the crop year. Thus an element of 
demand in addition to “trade demand” is satisfied by regarding 
a specified amount of almonds as allocated out of total supply 
for such purpose. This brings exactly the same results as if the 
surplus were considered to be the excess of total supply for 
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d is the crop year over “trade demand” plus a demand item for 
“desirable handler carryover” at the end of the crop year. The 
surplus percentage of course is that percentage of the current 
crop equivalent to the surplus amount since handler carryover 

t’s at the beginning of the crop year consists of salable almonds 
and the salable percentage is obtained by deducting the surplus 
percentage from 100. 


In support of their position that 6.5 million pounds should 
have been used in the formula for “desirable handler carry- 
over” at the end of the crop year instead of the 7 million 
pound figure, the petitioners claim (1) that the order of April 
20, 1955, found that the estimated handler carryover at the 
end of the crop year would be 6.5 million pounds and (2) that 
a salable percentage of 85 percent does not conform with the 
relation existing “between trade demand and available supply” 
as required by section 909.63 of Order No. 9 whereas a salable 
percentage of 83.5 percent does. 


The scheme provided by Order No. 9 and followed in previous 
years is that the supply and demand items are estimated and 
the salable and surplus percentages fixed and revised on a total 
crop year basis, that is to say, that, while revisions of percent- 
ages sometimes become necessary during the crop year because 
of corrected estimates of supply or demand due to more accurate 
information, the revised computations are still bottomed upon the 
crop year situation viewed as a totality. If, for example, revision 
of an existing salable percentage were being made at a time 


a when part of the surplus for the crop year had been sold in 
of export or disposed of in other surplus channels, the amount of 


™ such partial disposition of surplus would not be regarded as 
cd eliminated from supply for the crop year and only the remain- 
irg surplus used to determine the salable and surplus percent- 


= ages for the crop year. 

‘op In this case, the 7.4 million pounds of export sales were part 
he =| of the supply for the crop year 1954-1955. There were 53.9 
is, million pounds of total supply made up of 9.3 million pounds 
us of handler carryover at the beginning of the crop year plus 
of | 44.6 million pounds of estimated production during the crop 
ng year. The demand items were “trade demand” of 40 million 
ly | pounds and 7 million pounds of “desirable handler carryovers” 
he at the end of the crop year. The excess of supply over demand 


was 6.9 million pounds which, when applied to the estimated 
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crop of 44.6 million pounds gave a salable percentage of 85 and 
a surplus percentage of 15 percent. 


The petitioners’ position that 6.5 million pounds be used in 
the formula as “desirable handler carryover” at the end of the 
crop year, is based upon the fact that 7.4 million pounds of 
export sales out of a total supply of 53.9 million pounds (9.3 
beginning handler carryover plus 44.6 estimated production) 
leave only 46.5 million pounds of supply for 40 million pounds 
of “trade demand” and “desirable handler carryover.” 


Consequently, reducing the demand item of “desirable handler 
carryover’ from the 7 million pounds (which had been used 
in the two prior orders for the crop year) to 6.5 milion pounds 
because that is all the supply would permit for this purpose in 
view of the export sales, would mean reducing a demand item 
for lack of supply due to what has happened to part of the 
supply during the crop year. If in revising salable percentages 
such dispositions must be taken into account, it would seem to 
follow in principle that all such dispositions should be taken 
into account which would mean here a salable percentage of 
100 percent because all the surplus amount had been disposed 
of in export sales at the time the order of April 20, 1955, was 
issued. We do not believe that the petitioners can insist as a 
matter of law that only that part of export sales which reduces 
supply below demand must be considered and accounted for in 
the formula since it is logical in revising existing salable and 
surplus percentages that either all dispositions in surplus chan- 
nels during the crop year should be considered and accounted for 
in the formula or that no such dispositions should be considered 
and accounted for in the formula. 


The references in the notice of March 30, 1955, and the order 
of April 20, 1955, to 6.5 million pounds of carryover and the 
statement that this was adequate, are specifically related to (1) 
the 7.4 million pounds of export sales and (2) the Almond 
Control Board’s estimates of production and trade demand. 
Obviously, the size of the export sales did not leave supply 
enough to satisfy 40 million pounds of trade demand and 7 
million pounds of “desirable handler carryover.” This does not 
mean, however, that the notice and order found “6.5 million 
pounds to be the desirable handler carryover” for the purposes 
of ascertaining the total amount of almonds that should be 
made salable. We conclude that the order of April 20, 1955, 
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was not required to treat “desirable handler carryover” in the 
formula only in terms of what was left of supply after allow- 
ance for “trade demand.” Furthermore, given the formula which 
the petitioners otherwise seemingly accept for this part of their 
case, the use of 6.5 million pounds for “desirable handler carry- 
over’ would have the strange effect of increasing the supply 
regarded as available, and also the surplus, by the amount by 
which supply less export sales was insufficient to satisfy the 
demand items of both “trade demand” and “desirable handler 
carryover.” 

The petitioners advance an additional reason for the use of the 
6.5 million figure in the formula rather than the 7 million figure, 
namely, that the 85 percent salable percentage arrived at by use 
of the 7 million pound figure makes more almonds available as 
salable than necessary to meet “trade demand” whereas an 83.5 
percent salable percentage does not, and that accordingly the 
salable percentage of 85 percent fixed does not conform with the 
relation between “trade demand and available supply” required 
by section 909.63 of Order No. 9. 


This particular argument says that of the 40 million pounds 
of “trade demand” 2.83 million pounds would be satisfied from 
reduction in carryover (9.3 million pounds handler carryover at 
the beginning of the crop year and 6.5 million pounds at the end 
of the crop year) leaving only 37.17 million pounds (40 - 2.83) 
to be satisfied from the 1954-1955 crop, whereas 8 percent of the 
estimated crop of 44.6 million pounds makes available as salable 
37.91 million pounds. 

As we have seen, the formula followed allocates out of total 
supply an amount of almonds for “desirable handler carryover” 
at the end of the crop year for the purpose of making this amount 
of almonds salable as well as the amount needed to meet “trade 
demand.” In this part of the petitioners’ case they seem to go 
along with the formula under section 909.63 of the order and the 
only issue is as to whether 7 or 6.5 million pounds should be de- 
ducted from the total supply of 53.9 million pounds for this pur- 
pose. So that the ratio referred to in section 909.63 is either the 
pounds used in the protested order (53.9 million pounds minus 
7 million pounds for “desirable handler carryover’) as available 
supply or to 47.4 million pounds under the petitioners’ theory 
(53.9 million pounds minus 6.5 million pounds) of available supply. 
We get back then to the issue as to whether 6.5 or 7 million 
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pounds should be used in the formula for “desirable handler carry- 
over” and we have concluded above that the use of 6.5 million 
pounds was not a legal requirement. 


Insofar as the petitioners at times apparently complain of the 
consideration of “desirable handler carryover” as a demand 
item and seem to imply that only “trade demand” should be 
taken care of, we do not see much hope for their 83.5 salable 
percentage as a substitute for the 85 percent figure because 
Order No. 9 clearly embodies a plan whereby handler carryover 
at the beginning of the crop year, since it consists of salable 
almonds, would first be applied to “trade demand” and only the 
remainder of “trade demand” would come from the current 
crop. If “desirable handler carryover’ were not accounted for 
as a demand item and almonds made salable for this purpose, 
9.3 million pounds of handler carry-in applied to 40 million 
pounds of “trade demand” would leave only 30.7 million pounds 
to be made salable out of the 1954-1955 crop and of course 
petitioners’ 83.5 percent salable figure would make much more 
salable. If the petitioners take the position that an amount of 
almonds cannot be deducted from total supply to cover as salable 
“desirable handler carryover,” such a position would not permit 
any increase in the salable percentage of 75 percent existing 
prior to April 20, 1955. This conclusion follows from the fact 
that the 75 percent salable percentage made available as salable 
from the 1954-1955 crop 33.5 million pounds of almonds which 
with the 9.3 million pounds of handler carryover totalled 42.8 
million pounds of salable almonds to satisfy only 40 million 
pounds of “trade demand.” 

Summarizing with respect to this part of the petitioners’ case 
we are not persuaded that it was “not in accordance with law” 
for the order of April 20, 1955, to arrive at an 85 percent 
salable percentage and a 15 percent surplus percentage instead 
of 83.5 and 16.5 percentages, respectively, through the use of 
the formula using 7 million pounds for “desirable handler 


carryover.” 


Ill 


The petitioners also assert that the order of April 20, 1955, 
precluded equalization of the burden of surplus elimination or 
control among handlers and producers of almonds and is there- 
fore, invalid. The petitioners invoke in this connection section 
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8c(6)(D) of the act (7 U.S.C. 608c(6) (D) ) which authorizes 
provisions in orders, as follows: 


“Determining, or providing methods for determining, the 
existence and extent of the surplus of any such commodity 
or product, or of any grade, size, or quality thereof, and 
providing for the control and disposition of such surplus, 
and for equalizing the burden of such surplus elimination 
or control among the producers and handlers thereof.” [Em- 
phasis supplied.] 


The petitioners claim that these provisions of the act and the 
provisions of Order No. 9 must be interpreted to fix the salable 
percentage at 83.5 percent and the surplus percentage at 16.5 
percent instead of the 85 and and 15 percent figures, re- 
spectively, prescribed by the order of April 20, 1955. 


The petitioners urge the thesis that the minimum burden of 
surplus elimination which must be equally distributed among 
all producers and handlers for a crop year is the portion of 
the year’s crop which has been committed for sale as surplus 
by the industry as a whole under the required surplus with- 
holding percentage in effect at the time the sales were made. 
The petitioners concede that individual handlers must bear the 
risk that they may sell in export more almonds than a subse- 
quently revised surplus percentage would require but that 
handlers should not have to bear the risk that the salable per- 
centages would ultimately be set lower than the industry average 
percentage of disposition in surplus channels. Development of 
this thesis by the petitioners refers to the desirability of early 
export sales for best prices, the reasonableness of the petitioners’ 
reliance upon the early estimates of crop production and im- 
ports and other material in justification of the size of the 
export sales. 


As far as section 8c(6)(D) of the act is concerned, this 
authorizes provisions in an order for equalizing the burden of 
surplus elimination or control and Order No. 9 contains a plan 
for the determination of the surplus percentage which is equally 
applied to each handler’s receipts. Thus, Order No. 9 complies 
with the portion of the act cited. Order No. 9 also permits 
handlers to dispose of their own surplus in surplus channels 
but at the same time provides for revision of salable and surplus 
percentages during the crop year on the basis of corrected 
estimates of supply and demand. Obviously, handlers have been 
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clearly put on notice that dispositions in surplus channels by 
them early in a crop year present a calculated risk that the dis- 
positions will exceed a revised surplus percentage fixed later 
in the year. How justified a handler may be in taking the 
chances he does in export sales early in the crop year does not 
seem relevant to us. 


We cannot find controlling merit in the contention that in- 
dustry as a whole should share equally in the burden as surplus 
of what the industry as a whole has sold in surplus channels. 
The exports of one or two handlers may make up what the 
industry as a whole ships in export and the petitioners would 
spread this amount as surplus among all handlers and growers. 
Additionally the thesis calls for as the surplus percentage the 
percentage of the crop shipped in surplus channels regardless 
of what the supply and the domestic demand may be. 


Order No. 9, in an attempt to attain orderly marketing con- 
ditions and parity prices to growers which are the statutory 
objectives, attempts to adjust the supply of almonds to the 
domestic trade demand therefor. (See decision of the Secretary, 
15 F.R. 3623, 3624, 4272.) The domestic trade, as defined in the 
order, constitutes the primary market for almonds and sales 
in such channels bring the highest returns. The Secretary is 
charged, therefore, with the responsibility under the act and the 
order to make available a sufficient quantity of almonds to 
meet such domestic trade demand. It is for the benefit of pro- 
ducers to move as many of their almonds in domestic trade 
channels as possible without weakening the price for almonds 
in such channels. Consequently, when a shortage of almonds 
exists in the primary market it is the responsibility of the 
Secretary under the act to release almonds from surplus to meet 
such demand. It is essential that the Secretary be free to in- 
crease the salable percentage and reduce the surplus percentage 
correspondently without restriction in order to accomplish the 
purposes of the act. Section 909.63 of the order so provides 
and we have pointed out above handlers are on notice that the 
Secretary may increase the salable percentage during the crop 
year. Independent business risks taken by handlers may result 
in some inequality of surplus elimination but this does not in- 
validate the provision for the equalization of the surplus burden 
adopted in the order. It must be concluded that the method of 
equalizing the burden of surplus elimination employed in Order 
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No. 9 and in the order of April 20, 1955, thereunder is au- 
thorized under section 8c(6)(D) of the act.‘ 


Petitioners make the contention that the order of April 20, 
1955, did not make any more almonds available as salable than 
would have been the case if 83.5 had been set as the salable 
percentage and 16.5 as the surplus percentage and that, there- 
fore, the order of April 20, 1955, did not further the statutory 
objectives we have just described. Of course for the handlers 
who had not disposed of their surplus, a 15 percent surplus 
percentage made more almonds available as salable than a 16.5 
percent surplus percentage. The petitioners’ contention, then, 
rests entirely upon a voluntary, permissive surplus credit trans- 
fer system among handlers which was approved by the Depart- 
ment and the speculative promise that there would be a 100 
percent transfer of such credits from handlers who had shipped 
in export more than the 16.5 percentage to the handlers who 
had not so shipped. It is plain, we think, that the Secretary was 
not compelled to rely upon a voluntary system with uncertain 
results in the task of seeking the act’s objectives. 


As to the petitioners’ dissatisfaction with this reasoning and 
their consequent complaint that a 100 percent salable percentage 
would have made more almonds salable than the 85 percent 
salable percentage, what they say is of course true. But by the 
nature of this proceeding, which as we have pointed out above 
necessarily deals with legalities, we cannot say that because a 
100 percent salable figure would make more almonds salable 
than the 85 percent figure and would therefore, considered alone, 
tend better to effectuate the statutory policy than the 85 percent 
figure, the 85 percent figure should be replaced by the 83.5 
percent figure. There is for consideration too, the fact that the 
85 percent salable figure and the 15 percent surplus figure were 
consistent with the underlying general principle used in the 
fixing and revising of salable and surplus percentages which we 
have mentioned above, namely, that the percentages were de- 
termined on a total crop year basis of supply and demand. 


The petitioners are aggrieved too because of the Department’s 
policy of rounding salable and surplus percentage figures to 


*Although the petitioners do not appear to raise any due process of law issue, it is plain 
that the kind of regulation employed by Order No, 9 comes well within due proceas require- 
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the nearest whole number. Computation of the data upon which 
the April 20, 1955, order was based shows a salable percentage 
of 84.6, which was rounded to 85, and a surplus percentage of 
15.4, which was rounded to 15. This grievance does not seem 
to be mentioned in the petition but came into the case at some 
time afterward. As we have said before, this is a proceeding for 
complaints of administrative actions which are said to be “not 
in accordance with law.” We do not find that the petitioners 
have brought forward anything in this connection which makes 
the Department’s policy of rounding invalid. In this particular 
instance the petitioners would have benefited if the rounding 
were not done but we have not been given any legal reasons 
why as a matter of principle the salable and surplus percentages 
should be carried to one decimal place as requested. Since any 
fraction represents a sizeable amount of almonds, the only 
reasons advanced by the petitioners might just as well call for 
two or three decimal places as well as one. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 


decision are denied. 


ORDER 
In view of the foregoing, the petition is dismissed. 
Copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4939) 


In re CONTINENTAL NUT COMPANY et al. AMA Docket No. 9-1. 
Order issued February 25, 1957, by Thomas J. Flavin, Judicial 


Officer. 
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(No. 4940) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided February 1, 1957. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current rates and charges 
up to and including February 7, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. David M. Keeble, of Hooker, Keeble, Dodson & Harris, of 
Nashville, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on August 2, 
1929. Supplemental orders have been issued from time to time 
to permit the assessment by respondent of certain temporary 
rates and charges different from the rates and charges pre- 
scribed in the basic order. Pursuant to an order issued on Jan- 
uary 25, 1956 (15 A.D. 21), which is the most recent of these 
supplemental orders, the current temporary schedule of rates 
and charges is due to expire on February 7, 1957. 


By a petition filed on January 8, 1957, respondent requested 
“an extension and continuation of the present existing rates in 
effect upon the same agreements and stipulations heretofore 
entered into.” 


Prior to the issuance of the order of January 25, 1956, au- 
thorizing increases in rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to be heard in 
the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
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an order be issued continuing in effect the order of January 25, 
1956, to and including February 7, 1959. 


Since the parties are agreed, respondent’s petition is granted 
and the order issued on January 25, 1956, is hereby continued 
in effect to and including February 7, 1959, unless modified or 
further extended before the latter date. 


The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after 
their date. Undue delay in making this order effective may ad- 
versely affect the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than 30 
days. 

This order shall become effective on February 8, 1957, and 
copies hereof shall be served upon the parties. 


(No. 4941) 


In re STOCKGROWERS COMMISSION COMPANY. P&S Docket No. 
2197. Decided February 1, 1957. 


Misuse of Shippers’ Proceeds—Cease and Desist— 
Consent Order 


The complaint alleges that respondent used its custodial account for ship- 
pers’ proceeds for purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers. Respondent 
filed a plea of nolo contendere and consented to the issuance of a cease 
and desist order. 

Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. C. T. Sanders, of Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed on February 13, 1956, alleged that the respondent 
used shippers’ proceeds for purposes of its own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers. On December 27, 1956, 
respondent admitted the jurisdictional allegations of the com- 
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plaint and entered a plea of nolo contendere to the remaining 
allegations, waived the right to an oral hearing and to the re 
port of the examiner, and consented to the issuance of an ap- 
propriate order, with findings of fact, requiring respondent to 
cease and desist from the practice charged in the complaint. 
The Livestock Division, by its attorney, has recommended that 
such an order be issued. 










FINDINGS OF FACT 








1. The Stockgrowers Commission Company, Twin Falls, 
Idaho, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for its own account at the 
stockyard, and at the times of the transactions of respondent 
hereinafter referred to was so registered. 
















3. Respondent, at the stockyard, at divers times during the 
period April 1 through June 30, 1955, used shippers’ proceeds 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors of the livestock, in that: 


(a) Respondent, at the stockyard, during the months of 
April, May and June, 1955, used funds received as proceeds 
from the sale of livestock consigned to it for sale on a com- 
mission basis to extend credit to certain buyers in connection 
with sales by respondent to such buyers of livestock consigned 
to it for sale on a commission basis, by paying shippers and 
consignors for their livestock with checks drawn on the custodial 
account before proceeds from the sale thereof were received and 
deposited in said custodial account, and failed to reimburse the 
custodial account for the funds used for periods ranging up to 
34 days, or more. 


(b) Respondent, at the stockyard, during the months of 
April, May and June, 1955, used funds received as proceeds from 
the sale of livestock consigned to it for sale on a commission 
basis to finance certain transactions wherein respondent took 
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into its own account livestock consigned to it for sale on a com- 
mission basis by paying shippers and consignors for their live- 
stock with checks drawn on the custodial account before de- 
positing therein the purchase price of the livestock, and did not 
reimburse the custodial account for the funds used for periods 
ranging up to 23 days. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3, it is con- 
cluded that respondent has violated sections 304, 307 and 312 (a) 
of the act, and sections 201.40, 201.41, and 201.42 of the regu- 
lations. 

Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practice complained of, 
and complainant has recommended that such an order be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practice set out in Finding 


of Fact 3 above. 

This order shall become effective on the sixth day after 
service. 

Copies hereof shall be served upon the parties. 


(No. 4942) 


In re UTAH LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2255. Decided February 1, 1957. 


Misuse of Shippers’ Proceeds—Insolvency—Suspension 
of Registration—Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from the practices complained of and suspending its registration 
for 30 days and thereafter until respondent shows that it is able to 
discharge its financial obligations. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr. John S. Boyden, of Boyden, Tibbals, Staten and Croft, of 
Salt Lake City, Utah, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). A complaint 
filed on December 12, 1956, alleged that the respondent engaged 
in various unfair, unjustly discriminatory and deceptive prac- 
tices in violation of the act. On January 2, 1957, respondent ad- 
mitted all the allegations of the complaint except those charging 
that shortages in shippers’ proceeds occurred as a result of its 
operations during a specified week in November and that the 
violations were wilful. Respondent consented to the issuance, 
without oral hearing, of an order requiring it to cease and desist 
from the practices complained of and suspending its registra- 
tion for a period of 30 days and thereafter until it shows itself 
able to discharge its financial obligations, providing said sus- 
pension be terminated when such a showing is made. The Live- 
stock Division, by its attorney, has recommended that such an 
vrder be issued. 


FINDINGS OF FACT 


1. The Salt Lake Union Stock Yards, North Salt Lake, Utah, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for its own ac- 
count, at the stockyard, and at the times hereinafter referred 
to respondent was so registered. 


3. Respondent, at the stockyard, during the period November 
7 through November 14, 1956, used shippers’ proceeds for pur- 
poses of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to ship- 
pers. On November 14, 1956, respondent had a shortage in its 
custodial account in the amount of $18,580.09. Such use of ship- 
pers’ proceeds and said shortage endangered the faithful and 
prompt accounting for shippers’ proceeds and the payment of 
the portions thereof due the owners or consignors of the live 


stock. 


4. (a) Respondent, at the stockyard, during the period from 
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November 7 through November 14, 1956, while insolvent, en- 
gaged in market agency and dealer operations. 


(b) Respondent is insolvent. As of November 19, 1956, re- 
spondent had total current liabilities amounting to $39,581.37 
and total assets amounting to only $19,859.85. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4 
above, it is concluded that respondent has violated sections 304, 
307, and 312(a) of the act, and sections 201.40 and 201.41 of 
the regulations, and is insolvent within the meaning of the pro- 
visions of an act of Congress approved July 12, 1953 (57 Stat. 
422; 7 U.S.C. 204). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of and suspending its registration for a period of 30 days and 
thereafter until it shows itself able to discharge all of its fi- 
nancial obligations as they accrue, providing that when it makes 
such a showing a supplemental order be issued terminating the 
suspension after the 30-day period, and complainant has recom- 
mended that such an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

Respondent’s registration is suspended for a period of 30 days 
and thereafter until it shows itself able to discharge its financial 
obligations. If and when such a showing is made by respondent 
after the 30-day suspension period, a supplemental order will be 
issued terminating the suspension. 

This order shall become effective on the sixth day after 
service. 


Copies hereof shall be served upon the parties. 
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(No 4943) 


In re WAYNE BELL, d/b/a SHOSHONE LIVESTOCK AUCTION COM- 
PANY. P&S Docket No. 2194. Decided February 6, 1957. 


Reporting Requirements—Misuse of Shippers’ Proceeds 
—Cease and Desist—Consent Order 


The complaint alleges misuse of shippers’ proceeds and non-compliance with 
the reporting requirements of the regulations issued under the act. 
Respondent entered a plea of nolo contendere and consented to the 
issuance of a cease and desist order. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr. C. T. Sanders, of Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint filed on February 13, 1956, alleged that the respondent 
engaged in various unfair, unjustly discriminatory and decep- 
tive practices in violation of the act. On December 27, 1956, 
respondent admitted the jurisdictional allegations of the com- 
plaint and entered a plea of nolo contendere to the remaining 
allegations, waived the right to an oral hearing and to the re- 
port of the examiner, and consented to the issuance of an ap- 
propriate order, with findings of fact, requiring respondent to 
cease and desist from the practices charged in the complaint. 
The Livestock Division, by its attorney, has recommended that 
such an order be issued. 


FINDINGS OF FACT 


1. The Shoshone Livestock Auction Company, Shoshone, 
Idaho, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent is registered with the Secretary as a market 
agency to sell livestock on a commission basis, at the stockyard, 
and at the times of the transactions of respondent hereinafter 
referred to was so registered. 


8. (a) Respondent, on February 1, 1955, purchased the 
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partnership interest of Everett Coon in the Shoshone Livestock 
Auction Company and became the sole owner and operator of 
said market agency and stockyard but failed to submit, within 
a reasonable time, a written report to the Chief, Packers and 
Stockyards Branch, of said changes in the ownership, manage- 
ment and operation of the Shoshone Livestock Auction Company. 

(b) Respondent, after the changes in the ownership, manage- 
ment and operation of the Shoshone Livestock Auction Company 
described in subparagraph (a) above, failed to amend his reg- 
istration to show such changes and to furnish a new bond or a 
rider to change the existing bond to conform with said changes. 


4. Respondent, at the stockyard, at divers times during the 
period July 1 through September 30, 1955, used shippers’ pro- 
ceeds for purposes of his own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of the livestock, in that: 


(a) Respondent, at the stockyard, during the months of July, 
August, and September, 1955, used funds received as proceeds 
from the sale of livestock consigned to him for sale on a com- 
mission basis to extend credit to certain buyers in connection 
with sales by respondent to such buyers of livestock consigned 
to him for sale on a commission basis, by paying shippers and 
consignors for their livestock with checks drawn on the custodial 
account before proceeds from the sale thereof were received and 
deposited in said custodial account, and failing to reimburse the 
custodial account for the funds used for periods ranging up to 
21 days, or more. 

(b) Respondent, at the stockyard, during the period July 1 
through September 30, 1955, used funds received as proceeds 
from the sale of livestock consigned to him for sale on a com- 
mission basis to finance certain transactions wherein respondent 
took into his own account livestock consigned to him for sale 
on a commission basis, by paying shippers and consignors for 
their livestock with checks drawn on the custodial account be- 
fore depositing therein the purchase price of the livestock, and 
not reimbursing the custodial account for the funds used for 
periods ranging up to 12 days, or more. 
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stock CONCLUSIONS 
ti By reason of the facts set out in Findings of Fact 3 and 4 
: _ above, it is concluded that respondent has violated sections 303, 
mn 304, 307, and 312(a) of the act, and sections 201.07, 201.13, 
a 201.29, 201.40, and 201.41 of the regulations. 
; Inasmuch as respondent has consented that an order be issued 
—— requiring him to cease and desist from the practices complained 
pony of and complainant has recommended that such an order be 
hy issued, the order will be issued. 
— ORDER 
' the Respondent shall cease and desist from engaging in the unfair, 
me unjustly discriminatory and deceptive practices set out in the 
— Findings of Fact above. 
a This order shall become effective on the sixth day after 
service. 
reof 5 
Copies hereof shall be served upon the parties. 
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and 6, 1957. 
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d Failure to Maintain Reasonable Bond—Suspension of 
- Registration—Default 
Pe Respondent is ordered to cease and desist from operating as a market 
.- agency and dealer without a reasonable bond or its equivalent, and 
respondent’s registration is suspended for 10 days and thereafter until 
y1 . he has fully complied with the bonding requirements. 
eds ' Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
om- f Service. Mr. Clarence H. Girard, Hearing Examiner. 
lent Decision by Thomas J. Flavin, Judicial Officer 
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United States Department of Agriculture. The respondent is 
registered with the Secretary as a market agency to buy live- 
stock on a commission basis and as a dealer to buy and sell 
livestock for his own account at the public livestock auction 
facilities of the Abilene Livestock Auction Commission, Abilene, 
Texas, and is charged with engaging in the business of buying 
livestock on a commission basis and buying and selling livestock 
as a dealer at a posted stockyard under the act without main- 
taining a reasonable bond or its equivalent. A copy of the com- 
plaint and a copy of the rules of practice were served on res- 
pondent on September 20, 1956. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to Clarence H. Girard, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of 
practice. The examiner issued a report on January 4, 1957, 
recommending that respondent be ordered to cease and desist 
from operating as a market agency and dealer without a reason- 
able bond or its equivalent and that respondent’s registration 
be suspended for a period of 10 days and thereafter until he 
has fully complied with the bonding provisions of the act and 
the regulations issued thereunder. No exceptions were filed to 
the examiner’s report. 


FINDINGS OF FACT 





1. The public livestock auction facilities of the Abilene Live- 
stock Auction Commission, Abilene, Texas, were at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent, W. O. Steen, is an individual registered with 
the Secretary of Agriculture under the act as a market agency 
to buy livestock on a commission basis and as a dealer to buy 
and sell livestock for his own account, at the stockyard, and 
was so registered at all times mentioned herein. 
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8. During the period 1954 through September 12, 1956, 
respondent maintained a surety bond under the act and the 
regulations issued thereunder in the amount of $5,000. 


4. On or about June 6, 1956, respondent was officially notified 
in writing by the complainant that based upon the volume of 
his livestock transactions he was required to increase the amount 
of the surety bond maintained by him under the act and the 
regulations to $11,000. Respondent has failed to comply with 
such requirement and has continued to engage in business as a 
registrant at the stockyard. 


CONCLUSIONS 


The amount of the bond a market agency and dealer is re- 
quired to maintain depends upon the dollar volume of his live- 
stock transactions (9 CFR 201.30). Since respondent has not 
denied that the volume of his transactions required the main- 
tenance of a bond in an amount not less than $11,000, it is con- 
cluded that a bond in that amount was necessary for compliance 
with said regulation and to secure the obligations which the 
respondent would incur as a registrant under the act at the 
time the demand for an increase in the bond was made. The 
failure of the respondent to post such a bond or its equivalent 
constitutes a violation of section 312(a) of the act (7 U.S.C. 
213(a) ) and sections 201.29 and 201.30 of the regulations is- 
sued thereunder (9 CFR 201.29 and 201.30). In re Isom Martin, 
8 A.D. 1247 (1949). 

Under the circumstances, the respondent should be ordered 
to cease and desist from continuing to violate the aforemen- 
tioned provisions of the act and the regulations and his registra- 
tion as a market agency and dealer should be suspended for a 
period of 10 days and thereafter until he has achieved full com- 
pliance with respect thereto, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a market agency and dealer at a posted stockyard without 
maintaining a reasonable bond or its equivalent as required by 
the act, as amended and supplemented, and the regulations issued 
thereunder. Respondent’s registration as a market agency and 
dealer is suspended beginning on the effective date of this order 
for a period of 10 days and thereafter until he fully complies 
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with the bonding requirements of the aforesaid act and regula- 
tions. At the request of respondent, when he demonstrates that 
he has complied with the bonding requirements of the act and 
the regulations, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the 10-day period. 


This order shall become effective on the 10th day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 
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In re STRAUB & SMITH PACKING COMPANY, INC. P&S Docket No. 
2253. Decided February 11, 1957. 


False Weights—Accounts and Records—Cease and Desist— 
Consent Order 


Respondent admitted the violations charged and consented to the issuance 
of a cease and desist order. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. George M. Ober, of Indianapolis, Indiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C 181 et seq.). The com- 
plaint filed on December 17, 1956, charges respondent with vio- 
lating sections 202(a) and 401 of the act (7 U.S.C. 192(a), 221) 
and section 10 of the so-called Federal Trade Commission Act 
(15 U.S.C. 50). Respondent filed an answer admitting the facts 
alleged in the complaint and consenting to the issuance, without 
oral hearing, of an order requiring it to cease and desist from 
the practices complained of in the complaint. Complainant has 
recommended that the order consented to by respondent be en- 
tered. 


FINDINGS OF FACT 


1. At all times mentioned herein respondent did business as 
a “packer” as that term is defined in the act. 


2. Respondent is a corporation organized and existing under 
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the laws of the State of Indiana, with its principal office and 
place of business at 5047 W. Chelsea Road, Indianapolis, Indiana. 
Respondent’s president and vice-president, respectively, during 
the times mentioned herein were Hugo Straub and Albert 
Smith. 


3. The Indianapolis Stock Yards, Indianapolis, Indiana, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


4. Respondent, during the years 1954 and 1955 and the 
months January through September 1956, had an arrangement, 
agreement or understanding with a registered dealer at the 
stockyard, namely, Orville E. Miller, d/b/a Miller and Johnston, 
hereinafter referred to as Miller, whereby hogs purchased on a 
dealer basis at the stockyard by Miller for respondent would 
be weighed to respondent at less than their true and correct 
weights and respondent would make payments to Miller in 
amounts representing the value of approximately one-half of the 
weights deducted from the true and correct weights. On num- 
erous occasions during the years 1954 and 1955 and the months 
January through September 1956, Miller purchased hogs on a 
dealer basis at the stockyard for respondent and, pursuant to 
said arrangement, agreement or understanding, said hogs were 
weighed to respondent at less than their true and correct 
weights and respondent paid Miller amounts representing the 
value of approximately one-half of the weights deducted from 
the true and correct weights. 


5. Respondent, by virtue of the arrangement, agreement, or 
understanding referred to in Finding of Fact 4 and in connec- 
tion with the transactions referred to therein, caused entries to 
be made in scale tickets showing the weights of the hogs as less 
than the true and correct weights. Copies of such false and in- 
correct scale tickets were made a part of the accounts and 
records of the respondent, Miller, and The Belt Railroad and 
Stock Yards Company, a corporation subject to the provisions 
of the act. In addition, respondent failed to keep such accounts, 
records, and memoranda as fully and correctly disclosed all 
transactions involved in its business, in that respondent’s ac- 
counts and records did not show or properly identify said pay- 
ments made by it to Miller. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 
hereof, it is concluded that respondent: (a) has engaged in and 
used unfair, unjustly discriminatory, and deceptive practices in 
commerce contrary to the provisions of section 202(a) of the 
act (7 U.S.C. 192(a); (b) has failed to keep such accounts, 
records, and memoranda as fully and correctly disclosed all 
transactions involved in its business in wilful violation of 
section 401 of the act (7 U.S.C. 221); and (c) has wilfully 
caused to be made false entries in accounts and records kept 
by persons subject to the act in violation of section 10 of an 
act entitled “An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes” (15 U.S.C. 
50), which section is incorporated in and made a part of the act 
by virtue of the provisions of section 402 of the act (7 U.S.C. 
222). 

Inasmuch as respondent has agreed to the settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondent be issued, the 
order will be entered. 


ORDER 


Respondent shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the Find- 
ings of Fact. 

Respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in its business. 


This order shall become effective on the sixth day after 
service, and copies hereof shall be served upon the parties. 


(No. 4946) 


In re JEFF MINCKLER, d/b/a VALMONT FARMS. P&S Docket No. 
2207. Decided February 18, 1957. 


Operating as Market Agency Without Being Registered— 
False Accounting—Suspension of Registration— 
Consent Order 
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Respondent admitted the violations charged in the complaint and consented 
to a one-year suspension of his registration. 


Messrs. Benj. M. Holstein and Harold M. Carter, for Livestock Division, 
Agricultural Marketing Service. Mr. Edwin J. Welsh, of Dickson & 
Welsh, of Portland, Oregon, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by an Order of Inquiry and Notice of Hearing filed by the 
Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture, on March 
15, 1956. Jeff Minckler doing business as Valmont Farms, here- 
inafter referred to as respondent, is registered under the act as 
a dealer to buy and sell livestock for his own account at the 
Portland Union Stockyards Company, North Portland, Oregon, 
hereinafter called the stockyard. The complaint charges that 
respondent is insolvent within the meaning of the provisions of 
the Act of Congress approved July 12, 1943, (7 U.S.C. 204), and 
that respondent violated various provisions of the act and the 
regulations thereunder. 


On April 2, 1956, respondent filed an answer admitting the 
jurisdictional allegations, denying the other allegations, and re- 
questing an oral hearing. Subsequently, in amended answers, 
respondent denied that he has at any time been insolvent; al- 
leged that his financial condition as of December 31, 1955, was 
as represented in an attached financial statement; admitted each 
and every other allegation in the complaint; stated that all ship- 
pers had been paid in full insofar as respondent was advised; 
waived the right to an oral hearing and service upon him of an 
examiner’s report; and consented to the issuance of an order, 
with findings of fact, requiring respondent to cease and desist 
from any practices complained of in the complaint and suspend- 
ing respondent’s registration for a period of one year. The Live- 
stock Division has recommended that, in view of all the 
circumstances involved in this case, the allegation of insolvency 
be dismissed and an order be issued as consented to by the 
respondent. 


FINDINGS OF FACT 
1. The Portland Union Stockyards Company, North Portland, 
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Oregon, was at all times mentioned herein a posted stockyard 
subject to the provisions of the act. 


2. Respondent is now registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock at the stockyard for 
his own account and was so registered at all times mentioned 
herein. At all such times respondent was not registered with 
the Secretary of Agriculture as a market agency to buy or sell 
livestock at the stockyard on a commission basis, nor bonded to 
cover such activities. 


3. At all times mentioned herein, Jack Minckler was desig- 
nated by respondent as his duly authorized agent to do all acts 
and perform all functions in connection with respondent’s regis- 
tration. Pursuant to the said designation and authority, the 
said Jack Minckler managed respondent’s business at the stock- 
yard at all such times, and the acts and transactions hereinafter 
described were carried out or caused to be carried out by the 
said Jack Minckler as the agent and representative of re- 
spondent. 


4. On eighteen specified occasions during the months of 


April through September 1955, respondent sold consignments of 
sheep or lambs, or both, at the stockyard for various specified 
consignors on a commission basis and received and accepted 
payment for services in connection therewith, without being 
registered as a market agency or bonded to cover such activities, 
as required by the act and regulations. 


5. In connection with some of the transactions referred to in 
Finding of Fact 4, respondent, in accounting to the consignors, 
issued false accounts of sale, remitted the proceeds of sale to 
the said consignors on the basis of such false accounts, and 
made copies of such false accounts of sale a part of the respond- 
ent’s books and records as follows: 


(a) In connection with a sale on August 22, 1955, of 17 head 
consigned by Cowles Brothers, respondent issued and transmit- 
ted an account of sale to Cowles Brothers showing that 15 head 
had been sold at a price of $11 per head and that the remaining 
two head had been sold at a price of $5 per head, and remitted 
the proceeds to Cowles Brothers on this basis, whereas in truth 
and in fact, the 15 head had been sold at a price of $13 per 
head and the two head had not been sold but taken into re- 
spondent’s dealer account. 
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(b) In connection with a sale on August 26, 1955, of 38 head 
consigned by M. Olson & Son, respondent issued and transmitted 
an account of sale to M. Olson & Son showing that 35 head, 
weighing 2605 pounds, had been sold to Chicago Producers and 
that the remaining three head, weighing 260 pounds, had been 
sold to Silver Falls Packing Company, and remitted the proceeds 
to M. Olson & Son on this basis, whereas in truth and in fact, 
the 35 head sold to Chicago Producers weighed 2685 pounds 
and the remaining three head had not been sold or weighed but 
had been taken into respondent’s dealer account, the weight 
shown on the account of sale being an estimated weight. 


(c) In connection with a sale on September 26, 1955, of 58 
head consigned by Jayckle & Son, respondent issued and trans- 
mitted an account of sale to Jayckle & Son showing that 22 
head out of the consignment had been sold to “Lewis” at a price 
of $8 per head, and remitted the proceeds of sale to Jayckle & 
Son on this basis, whereas in truth and in fact, the said 22 head 
had been sold to W. R. Sayer at a price of $11.50 per head. 


6. On eight specified occasions during the months of July, 
August, and September 1955, respondent purchased sheep or 
lambs, or both, at the stockyard on a commission basis for the 
Chicago Producers Commission Company, and received and ac- 
cepted payment for services in connection therewith, without 
being registered as a market agency or bonded to cover such 
activities, as required by the act and regulations. 


7. In connection with each of the transactions referred to in 
Finding of Fact 6, respondent issued and transmitted to said 
Chicago Producers Commission Company accounts of purchase 
which were false, in that the weights or prices, or both, appear- 
ing on such accounts of purchase were not the actual weights 
or prices. Respondent received and accepted payment based 
upon such false accounts of purchase and made copies thereof 
a part of respondent’s books and records. 


8. Respondent, during the year 1955, failed to keep accounts 
and records that fully and correctly disclosed all transactions 
involved in his business, in the following respects: 

(a) Respondent’s books and records did not, in all cases, show 
the names of persons to whom livestock had been sold; 


(b) Respondent’s books and records did not, in all cases, 
identify livestock purchased to fill purchase orders; 
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(c) Respondent kept no scale tickets or copies thereof to 
support the weight of livestock bought or sold as shown on 
invoices; 

(d) Respondent kept no inventory records; and 


(e) Respondent kept no records to support charges of feed 
furnished to consignors of livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 6, 
respondent wilfully violated sections 303, 304, 307, and 312(a) 
of the act (7 U.S.C. 203, 205, 208, 213(a) ) and section 201.29 
of the regulations (9 CFR, 1955 Supp., 201.29). 


By reason of the facts set forth in Findings of Fact 5 and 7, 
respondent wilfully violated sections 304, 307 and 312(a) of 
the act (7 U.S.C. 205, 208, 213(a) ) and section 402 of the act 
(7 U.S.C, 222) which incorporates section 10 of the Federal 
Trade Commission Act (15 U.S.C. 50), and sections 201.43, 
201.44 and 201.55 of the regulations (9 CFR, 1955 Supp., 201.43, 
201.44, 201.55). 


By reason of the facts set forth in Finding of Fact 8, re- 
spondent wilfully violated section 401 of the act (7 U.S.C. 221) 
and section 402 of the act (7 U.S.C. 222) which incorporates 
section 10 of the Federal Trade Commission Act (15 U.S.C. 50). 


Inasmuch as respondent has consented and the Livestock Di- 
vision has recommended that an order in the form described in 
the Preliminary Statement be issued, such an order will be 
issued. 


ORDER 


The allegation of insolvency contained in paragraphs IV and 
X(a) of the Order of Inquiry and Notice of Hearing is dis- 
missed. 


Respondent shall cease and desist from engaging in the prac- 
tices described above in the Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of one year from the effective date of this order. 

Copies hereof shall be served upon the parties, and this order 
shall become effective on the sixth day after its service upon 
respondent. 
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(No. 4947) 


In re W. O. STEEN. P&S Docket No. 2237. Decided February 
21, 1957. 


Prior Order Amended 


The order of February 6, 1957, is amended by deleting therefrom the sus- 
pension of respondent’s registration. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on February 6, 1957, suspending 
respondent’s registration as a market agency and dealer for a 
period of 10 days and thereafter until he fully complies with 
the bonding requirements of the act and the regulations there- 
under and ordering respondent to cease and desist from en- 
gaging in business as a market agency and dealer at a posted 
stockyard without maintaining a reasonable bond or its equiva- 
lent. Subsequently, complainant recommended that respondent’s 
registration as a market agency and dealer not be suspended in 
view of the fact that respondent had obtained a reasonable bond 
or its equivalent prior to the issuance of the order of February 
6, 1957. Accordingly, the order of February 6, 1957, is hereby 
amended by deleting therefrom the suspension of respondent’s 
registration. 


Copies hereof shall be served upon the parties. 


(No. 4948) 


In re GLENN F. CLARK, d/b/a CLARK CATTLE COMPANY. P&S 
Docket No. 2238. Decided February 28, 1957. 


Misrepresentation—Suspension of 
Registration—Default 


The complaint alleges that respondent instructed his employees to make 
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false representations to a cattle owner and thus enable respondent to 
purchase the cattle and make a substantial profit. By failing to answer 
the complaint, respondent has admitted the facts alleged. He is ordered 
to cease and desist from engaging in the deceptive practice or device, 
and his registration is suspended for 10 days. 









Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. C. Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 











This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on October 15, 1956, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary as a dealer to buy and sell 
livestock for his own account at the Sioux City Stock Yards, 
Sioux City, Iowa, and is charged with engaging in an unfair and 
deceptive practice and device in violation of section 312(a) of 
the act (7 U.S.C. 213(a) ) and section 201.53 of the regulations 
issued thereunder (9 CFR, 1955 Supp., 201.53). A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent on October 19, 1956. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwith- 
standing such notice, respondent did not file an answer. The mat- 
ter was referred to G. Osmond Hyde, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of 
practice. The examiner issued a report on January 25, 1957, 
recommending that respondent be ordered to cease and desist 
from engaging in the unfair and deceptive practice and device 
alleged in the complaint and that respondent’s registration be 
suspended for a period of 10 days. No exceptions were filed to 
the examiner’s report. 
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FINDINGS OF FACT 


1. The Sioux City Stock Yards, Sioux City, Iowa, was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent, Glenn F. Clark, is an individual doing busi- 
ness as Clark Cattle Company, whose address is 227 Livestock 
Exchange Building, Sioux City Stock Yards, Sioux City, Iowa. 
Respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock for his own account at the stock- 
yard, and at all times mentioned herein was so registered. 


3. On or about June 6, 1956, at the farm of H. H. Miles, 
situated near Dorsey, Nebraska, respondent offered to purchase 
from the said H. H. Miles 35 head of cattle, consisting of 20 
heifers and 15 steers, for the sum of $5,200. The offer was re- 
jected by the owner of the cattle, H. H. Miles. On June 8, 1956, 
Donald F. Haried and W. J. O’Neill, employees of respondent, 
acting pursuant to his instructions, called on the said Miles at 
his farm, and falsely represented themselves to him as “Bill 
Hanson” and “Don Ward” of the “Waitt Commission Company” 
at the stockyard and deceptively (1) estimated the 35 head of 
cattle as weighing an average of 825 pounds each, and (2) ap- 
praised the 20 heifers at $16.50 per hundred-weight and the 
15 steers at $17.50 per hundredweight, which they represented 
to be their market values at the stockyard, all for the purpose 
of facilitating the purchase of the cattle by respondent at less 
than their true market value and to enable him thereby to make 
a substantial profit through the resale of the cattle at the stock- 
yard. Respondent, after being informed by his employees Haried 
and O’Neill of their action described above, again called on H. 
H. Miles at his farm and, after discussing the weight and price 
of the cattle, offered to pay Miles $5,425.00 for them. Miles ac- 
cepted this offer. The cattle were immediately transported to 
the stockyard where, on June 12, 1956, respondent sold 34 of 
them at the following prices: 14 steers at $19.25 per hundred- 
weight, 18 heifers at $18.25 per hundredweight and 2 heifers 
at $17.00 per hundredweight. Respondent on this resale of 34 
of the 35 cattle involved herein received the gross amount of 
$5,946.88, and realized a net profit of $403.06 by operation of 
this device, 
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CONCLUSIONS 


Respondent, by reason of the false representations and de- 
ceptive conduct of his two employees who were acting pursuant 
to his instructions and his personal participation in the plan, as 
set forth in Finding of Fact 3, engaged in an unfair and de- 
ceptive practice and device in violation of section 312(a) of the 
act (7 U.S.C. 213(a) ) and section 201.53 of the regulations 
issued thereunder (9 CFR, 1955 Supp., 201.53). The course of 
conduct pursued by respondent in carrying out the scheme or 
device described in Finding of Fact 3, by its very nature, was 
planned, intentional and necessarily willful. 

In view of the seriousness and the willfulness of the violation 
involved, the respondent should be ordered to cease and desist 
from engaging in the practice complained of and his registra- 
tion under the act should be suspended for a period of 10 days, 
as recommended by complainant. 


























ORDER 


Respondent shall cease and desist from engaging in the unfair 
and deceptive practice and device described in Finding of Fact 3. 
Respondent’s registration under the act is suspended for a 
period of 10 days. 
This order shall become effective on the tenth day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 










DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 4949) 


P&S Docket No. 2213. Dismissed February 11, 1957, by Thomas 
J. Flavin, Judicial Officer. : 


DISMISSAL—WITHDRAWAL OF COMPLAINT 


(No. 4950) 


P&S Docket No. 2227. Dismissed February 11, 1957, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 4951) 


STEWART PACKING COOPERATIVE v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6717. Decided February 1, 1957. 


Rejection Without Reasonable Cause— 
Resale—Expenses—Damages 


In the absence of any breach of contract on complainant’s part, respond- 
ent’s rejection of the shipment of tangerines was without reasonable 
cause. Since the resale was prompt and proper, respondent is ordered 
to pay complainant the amount claimed. 


Complainant pro se. Mr. Joseph S. Ayoub, of Boston, Massachusetts, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed an informal] complaint on January 17, 
1956, and the formal complaint on February 27, 1956. It is al- 
leged that on December 6, 1955, complainant sold to respondent 
one truckload of U. S. No. 1 tangerines for a total price of 
$2,025, f.o.b. Auburndale, Florida, respondent to pay the truck- 
driver the freight charges on arrival and to give him a cashier’s 
check for the agreed purchase price before unloading the fruit. 
It is further alleged that respondent was allowed to sample and 
inspect the load but he refused to pay for the same and that 
complainant then resold the fruit elsewhere for a loss of 
$308.96. Complainant requests an award of reparation for that 
loss. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 5, 1956. On that same 
date, a copy of the formal complaint and a copy of the report 
of investigation were served upon respondent. 


Respondent filed an answer on April 6, 1956, admitting that 
he contracted to purchase one truckload of tangerines from 
complainant. Respondent alleges, however, that the contract 
called for delivery for the market of December 9, whereas the 
truck did not arrive until after that time. It is also alleged 
that the truckdriver refused to allow inspection or counting of 
the produce prior to payment by certified check for the purchase 
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price and the freight charges. Respondent denies any liability 
to complainant. 


Since the amount involved did not exceed $500, the shortened 
method of procedure was followed, in accordance with section 
47.20 of the rules of practice. Pursuant to such procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Stewart Packing Cooperative, is a corpora- 
tion whose address is Auburndale, Florida. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 North 
Market Street, Boston, Massachusetts. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On December 6, 1955, in the course of interstate com- 
merce, complainant contracted to sell and respondent contracted 
to purchase one truckload of U. S. No. 1 tangerines in 4/5 
bushel wirebound boxes, consisting of 14 boxes of size 100, 158 
boxes of size 120, 265 boxes of size 150, 113 boxes of size 175, 
and 150 boxes of size 210, at $2.50 per box for the size 210 and 
$3 per box for the other sizes, making a total price of $2,025, 
f.o.b. Auburndale, Florida. It was agreed further that the load 
would be shipped that day and that on arrival respondent would 
give the truckdriver a cashier’s check for the purchase price 
and cash for the freight and icing charges. 


4. On December 6, 1955, complainant shipped 700 boxes of 
tangerines, meeting the contract specifications, by truck from 
Auburndale, Florida, to respondent in Boston, Massachusetts. 
The shipment arrived at Boston on the morning of December 
9, 1955. 


5. Respondent requested the driver to unload the truck and 
said he would pay for the produce and the freight and icing 
charges at 1 p.m., December 9, 1955. The driver refused to 
unload prior to receiving payment, but he did allow respondent 
to sample and inspect the produce. Upon respondent’s refusal 
to pay the purchase price and freight charges, complainant ad- 
vised respondent that the load would be delivered to Charles P. 
Sweeney Company, Boston, Massachusetts, for reselling and re- 
spondent would be held liable for any loss sustained. 
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6. The load was delivered to Charles P. Sweeney Company 
to resell for complainant’s account. The tangerines were resold 
promptly and properly for gross proceeds of $2,398.70. The net 
proceeds of $1,716.04 were paid to complainant. 


7. The formal complaint was filed on February 27, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute that on December 6, 1955, Sidney Becker 
telephoned C. V. Peterson, complainant’s sales manager, and a 
contract was entered into for the sale by complainant and the 
purchase by respondent of a truckload of tangerines to be 
shipped that day for a total price of $2,025.00, f.o.b. Auburn- 
dale, Florida. Peterson states that respondent agreed to give the 
truckdriver a cashier’s check for the purchase price and cash 
for the freight and icing charges upon arrival of the truck and 
prior to unloading. Respondent states that the contract called 
for delivery of the load in time for adequate sampling, inspec- 
tion, display, counting, sorting, and listing of the fruit for the 
market of December 9, 1955, and for payment of the purchase 
price by certified check after inspection, counting, and de- 
termination of the quality and condition of the fruit. Respondent 
denies that the contract provided for payment of the freight 
and icing charges before unloading. Complainant denies that a 
definite delivery time was guaranteed or agreed upon. 

Respondent’s position in this proceeding is that his rejection 
of the load was with reasonable cause because the load arrived 
too late for the market of December 9, 1955, and also because 
the truckdriver refused to allow inspection or counting of the 
fruit before payment of the purchase price and freight charges. 

The evidence shows that on December 6, 1955, following ship- 
ment of the tangerines, complainant sent to respondent an in- 
voice which set forth the number of crates of various sizes, the 
prices, and the name of the carrier, “Floral Transportation 
Service, Floral Park, N. Y.” The invoice also contained the 
notation “To be paid by Cashier’s Check and given to driver of 
truck. He has instructions to mail to us. Hauling collect in cash 
to be paid to driver.” On the same day complainant sent re- 
spondent the following telegram: 

“TRUCK TODAY TAG #78103 NEW YORK 700 TAN- 
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GERINES MANIFEST GOLD STANDARD USONE FLAT 
BRUCE 14/100 158/120 265/150 113/175 150/210 PRICES 
175’s LARGER $3.00 210’s $2.50 FOR AMOUNT INVOICE . 
$2025.00. GIVE DRIVER CASHIERS CHECK FOR TAN- 
GERINES AND PAY HAULING IN CASH RATE $1.25 
plus tax PLUS ICE. THANKS.” 


Peterson states that in a telephone conversation on the morn- 
ing of December 9, 1955, respondent said he had sampled and 
inspected the load and found it to be as agreed but since the 
truck had arrived late he was refusing the load. Attached to 
the formal complaint is a telegram from respondent to Peter- 
son dated December 9, reading: 


“We refusing acceptance load tangerines being late for 
market today and your drivers negligence in not delivering 
load in time for sampling and selling we not accountable 
for any loss remind you we tried hard sell load your ac- 
count our part of bargain upheld to the letter.” 


Complainant’s reply the same day, which is also an exhibit to 
the formal complaint, reads as follows: 


“Retel, Our sale was with Becker Fruit & Produce Com- 
pany load tangerines 3.00 175’s larger 2.50 210’s FOB ship- 
ment tuesday the 6th and did not guarantee definite de- 
livery time. Truck arrived in time for delivery. This was 
your speculation not ours and had nothing to do with you 
selling to anyone else. By your own admission tangerines 
arrived in good condition. We wired you manifest and 
amount of invoice tuesday night in plenty time for you to 
have cashiers check as per agreement. Your failure to do 
so constitutes breach of contract and therefore liable for 
any loss.” 

Since the only reason assigned by respondent in his telegram 
of December 9 for rejecting the load was the late arrival, the 
inference is that he had no other reason for rejection. If the 
driver had refused respondent the right to inspect the fruit 
prior to payment of the purchase price and freight charges, 
undoubtedly respondent would have mentioned that fact in his 
telegram. Peterson states that at the time the contract was 
entered into he insisted on payment of the purchase price and 
freight charges prior to unloading because of respondent’s poor 
credit rating. Respondent states that the driver insisted on 
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payment of the freight charges prior to unloading, although 
the driver was unable to determine the amount thereof and that 
it would be virtually impossible to do so. As pointed out by 
complainant, however, the charges could be easily ascertained 
by multiplying the number of boxes by the rate of $1.25, plus 
3% tax, and adding thereto the amounts paid by the driver for 
icing enroute. It is concluded that the contract entered into by 
the parties on December 6, 1955, required payment of the pur- 
chase price and freight charges prior to unloading, and that 
respondent inspected the load and had no complaint with re- 
spect to the quality or condition of the fruit. 


Although respondent has not stated the time when the market 
of December 9 opened for business or when the truck arrived, 
it will be assumed for purposes of discussion that the truck ar- 
rived too late for disposition of the fruit on that market. Other 
than respondent’s statement, there is no proof that complainant 
agreed, or guaranteed, the truck would arrive in Boston at a 
particular time on December 9, 1955. Respondent had the bur- 
den of proving such contention by a preponderance of the evi- 
dence. He has failed to sustain this burden. 


In the absence of any breach of contract on complainant’s 
part, respondent’s rejection was without reasonable cause and 
in violation of section 2 of the act. 


In an action by a seller for rejection of produce without 
reasonable cause, the general measure of damages is the dif- 
ference between the contract price and the market value at the 
time when and the place where the produce ought to have been 
accepted. The market value may be evidenced by a prompt and 
proper resale. In such event, the seller is also entitled to proper 
expenses incurred in the resale. Deschutes Valley Potato Co., 
Inc. v. Santa Barbara Frozen Foods, 15 A. D. 165 (1956). 


The evidence submitted by complainant shows that following 
the rejection, the load was turned over to Charles P. Sweeney 
Co., Inc., Boston, Massachusetts, to sell for complainant’s ac- 
count; that the fruit was sold on or before December 12, 1955, 
for gross proceeds of $2,398.70; that the expenses incurred 
totaled $682.66, including freight and icing charges between 
Auburndale and Boston of $477.64; and that the net proceeds 
were $1,716.04. 


Since it appears that the resale was prompt and proper, the 
gross proceeds of $2,398.70 are accepted as representing the 
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market value of the rejected fruit at Boston. While this amount 
is $373.70 more than the f.o.b. contract price of $2,025, the ex- 
penses were $682.66. Complainant’s damages are the difference 
between $682.66 and $373.70, or $308.96. Reparation should be 
awarded complainant in the latter amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $308.96, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1956, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished, 

Copies hereof shall be served upon the parties. 


(No. 4952) 


GEORGIA-TENNESSEE PRODUCE Co., INC. v. KANKAKEE BANANA 
DISTRIBUTORS. PACA Docket No. 6918. Decided February 7, 
1957. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the full amount due in 
connection with the purchase of three truckloads of bananas. The failure 
of respondent to answer the complaint constitutes an admission of the 
facts alleged. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Formal complaint was filed on October 8, 1956. Com- 
plainant seeks an award of reparation in the amount of 
$1,260.02, the alleged balance of the total purchase price of 
three truckloads of bananas sold and delivered to respondent in 
January 1956. 


A copy of the report of investigation made by the Department 
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was served upon complainant on October 26, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 29, 1956. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Georgia-Tennessee Produce Co., Inc., is a 
corporation whose address is 1050 Murphy Avenue, S. W., At- 
lanta, Georgia. 

2. Respondent, Kankakee Banana Distributors, is a partner- 
ship composed of William L. Altneu and John Panozzo whose 
address is P. O. Box 162, Normal, Illinois. At the time of the 
transactions involved herein, respondent was licensed under the 
act. / 

3. During January 1956, in the course of interstate com- 
merce, complainant sold to respondent three truckloads of ba- 
nanas. The dates of sale and terms are as follows: 


Jan. 23 234 40-lb. boxes at $4.70 per box de- 











livered at destination— $1,099.80 
Jan. 26 28,330 lbs. at $7.75 per cwt .f.o.b. 
shipping point— $2,195.58 
Plus loading— 13.50 
2,209.08 
Jan. 26 29,060 lbs. at $7.75 per ewt. f.o.b. 
shipping point— $2,252.15 
Plus loading— 13.50 
2,265.65 
Total $5,574.53 


4. Three truckloads of bananas meeting the specifications of 
the foregoing contracts were shipped by complainant to re- 
spondent at points in the State of Illinois. The first load was 
shipped from Atlanta, Georgia, and the other two loads from 
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Tampa, Florida. Upon arrival of the trucks at destination, re- 
spondent accepted the bananas. 


5. The total purchase price of the three truckloads of ba- 
nanas is $5,574.53. Complainant granted respondent an allow- 
ance of $23.50 on the first shipment, thereby reducing the total 
price to $5,551.03. Of this latter amount respondent has paid 
to complainant $4,291.01, leaving an unpaid balance of $1,260.02 
due and owing to complainant. 


6. The formal complaint was filed on October 8, 1956, which 
was within 9 months after the causes of action accrued. 













CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the three truckloads of bananas is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,260.02, with interest. 














ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,260.02, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1956, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 











(No. 4953) 


POUNDS PRODUCE Co. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6928. Decided February 7, 1957. 


Failure to Pay—Default 


The failure of respondent to answer the complaint constitutes an admission 
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of the facts alleged and reparation in the amount of $3,100 is awarded 
to complainant. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on August 28, 1956. 
The formal complaint was filed on October 15, 1956. Complain- 
ant seeks an award of reparation in the amount of $3,100, 
which is alleged to be the total purchase price of two truck- 
loads of potatoes sold to respondent during May 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 9, 1956. On that same date, a copy of 
the report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Norman R. 
Pounds, Effie R. Pounds, and Norman R. Pounds, Jr., doing 
business as Pounds Produce Co., whose address is P. O. Box 30, 
Palatka, Florida. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time 
of the transactions complained of herein, respondent was li- 
censed under the act. 


3. On or about May 15, 1956, in the course of interstate 
commerce, complainant sold to respondent 650 50-pound sacks 
of U. S. No. 1, Size A, Sebago potatoes at $2.60 per sack, or a 
total price of $1,690, f.o.b. East Palatka, Florida. 





148 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 146 


4, On May 15, 1956, potatoes conforming with the terms of 
the foregoing contract were shipped by truck from East Palatka, 
Florida, to respondent at Boston, Massachusetts. Upon arrival _ 
of the truck at destination, respondent received and accepted 
the potatoes. 


5. On or about May 21, 1956, in the course of interstate 
commerce, complainant sold to respondent 600 50-pound sacks 
of U. S. No. 1, Size A, Sebago potatoes at $2.35 per sack, or a 
total price of $1,410, f.o.b. East Palatka, Florida. 


6. On May 21, 1956, potatoes conforming with the terms of 
the foregoing contract were shipped by truck from East Palatka, 
Florida, to respondent at Boston, Massachusetts. Upon arrival 
of the truck at destination, respondent received and accepted 
the potatoes. 

7. Although requested to do so, respondent has failed and 
refused to pay the total purchase price of the two shipments of 
potatoes, amounting to $3,100, or any part thereof. 


8. The formal complaint was filed on October 15, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the total purchase 
price of the two truckloads of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $3,100, with interest. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,100, with interest thereon 
at the rate of 5 percent per annum from June 1, 1956, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 





; of 
‘ka, 
val 
ted 


ate 
cks 
ra 


Nn- 
of 
of 


GOLDMAN FOODS, INC. v. KAYCEE FROZEN FOODS 149 
Cite as 16 A.D. 149 


(No. 4954) 


GOLDMAN Foops, INC. v. KAYCEE FROZEN FOODS AND/OR THE 
DUNN-MALONEY COMPANY. PACA Docket No. 6531. Decided 
February 12, 1957. 


Contract Terms—Lack of Mutual Agreement—Dismissal 


The evidence disclosed that from the beginning the parties construed the 
terms of the transaction in different ways, the complainant as a con- 
tract of sale and respondents as a contract of consignment. Since there 
was a lack of mutual agreement between the parties, it is concluded 
that no contract came into existence and the complaint is dismissed. 


Complaint pro se. Mr. Joseph S. Levy, of Granoff, Levy and Craig, of Kansas 
City, Missouri, for Respondent Kaycee Frozen Foods. Mr. James E. 
Lockwood, of Brenner, Van Valkenburgh & Wimmell, of Kansas City, 
Missouri, for Respondent The Dunn-Maloney Company. Mr. C. L. 
Stewart, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on April 13, 1955. It is 
alleged therein that complainant sold to respondent Kaycee 
Frozen Foods 1,000 30-pound tins of frozen cherries; that under 
the contract said respondent was to pay the freight and 10 
percent of the total invoice upon arrival and to report and 
remit on the sales twice each month; that the sale was negoti- 
ated by respondent The Dunn-Maloney Company; that subse- 
quently respondent Kaycee Frozen Foods attempted to make the 
contract of sale into a contract of consignment; and that said 
respondent refused to issue shipping instructions to complainant 
for the cherries and refused to accept delivery of said cherries. 
Complainant seeks reparation in the amount of $1,570.45, al- 
legedly the sum of the damage incurred by complainant due to 
respondent Kaycee Frozen Foods’ refusal to accept delivery of 
the cherries. 

Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon respondents on May 
13, 1955. A copy of the Department’s report of investigation 
was served upon complainant on that same date. 


Respondent Kaycee Frozen Foods filed an answer to the 
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complaint on June 14, 1955, wherein it alleged that The Dunn- 
Maloney Company was not its agent; that the acts of respondent 
The Dunn-Maloney Company were not on behalf of Kaycee 
Frozen Foods; that the contract referred to in the complaint. 
was not a contract of sale but was an arrangement whereby 
complainant would consign the cherries to Kaycee Frozen 
Foods’ warehouse where they would be stored free of charge; 
that this respondent would pay for said cherries at the com- 
petitive market price prevailing at the time it withdrew the 
cherries from storage; and that remittances were to be made 
to complainant on a semi-monthly basis following the sale of 
the cherries by this respondent. This respondent also denied 
that any damages suffered by the complainant were caused by 
Kaycee Frozen Foods. 


Respondent The Dunn-Maloney Company filed an answer to 
the complaint on June 17, 1955, in which it generally denied 
the allegations of the complaint and alleged that the contract it 
negotiated as broker with complainant was not a contract of sale 
but one of consignment; that complainant had agreed that the 
price of the cherries would meet legitimate Sturgeon Bay com- 
petition of complainant; and that complainant had failed to 
comply with the terms of the contract. 


Both respondents requested an oral hearing and same was 
held in Kansas City, Missouri, on November 4, 1955. Mrs. Sam 
Goldman, Treasurer of complainant, appeared .and testified as 
the complainant’s only witness. Messrs. Guy T. McCartney, 
Virgil Dunn, and Benjamin Schulman appeared and testified 
in behalf of the respondents. Complainant and both respondents 
filed proposed findings of fact, conclusions of law, and briefs. 


FINDINGS OF FACT 


1. Complainant, Goldman Foods, Inc., is a corporation whose 
address is Sturgeon Bay, Wisconsin. 


2. Respondent Kaycee Frozen Foods, a subsidiary of Hershey 
Wholesale Grocery Company, is a corporation whose address is 
101 West 10th Avenue, North Kansas City, Missouri. Respond- 
ent The Dunn-Maloney Company is a partnership composed of 
Virgil Dunn and W. Vincent Maloney whose address is 934 
Wyandotte Street, Kansas City, Missouri. At the time of the 
transaction involved herein, both respondents were licensed 
under the act. 
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3. In April 1954 the complainant entered into an agreement 
with respondent The Dunn-Maloney Company, whereby it was 
mutually agreed that this respondent would act as complainant’s 
agent in the trade area of Kansas City, Missouri, for the pur- 
pose of establishing complainant’s products in that area. 


4, Pursuant to the above agreement, respondent The Dunn- 
Maloney Company entered into negotiations with respondent 
Kaycee Frozen Foods, for the purpose of having the latter 
handle: complainant’s frozen cherries and on April 24, 1954, 
The Dunn-Maloney Company sent complainant a letter reading, 
in part, as follows: 


“We submitted the sample lithographed tin of the 30-pound 
R.S.P. cherries to Kaycee Frozen Foods (a division of 
Hershey Wholesale Grocery Company) and they advised 
that they will go along with you this year, provided your 
cherries are equal in quality and price to Reynolds Brothers 
of your section of the country.” 


5. The Dunn-Maloney Company subsequently transmitted 
to both complainant and respondent Kaycee Frozen Foods a 
memorandum dated July 20, 1954. The terms stated in said 
memorandum are as follows: 


“Terms: Buyer to pay frt. and 10% of total invoice upon 
arrival. Buyer to report sales twice each month and remit. 
“1,000 tins 30-pound Wonderland Brand frozen Mont- 
morency R.S.P. cherries 17144¢ per pound, f.o.b. Sturgeon 
Bay. 

“Note: This confirmed over long distance by Mr. Goldman 
to Mr. Dunn.” 


6. Subsequently, Virgil Dunn, of The Dunn-Maloney Com- 
pany, requested complainant to protect Kaycee Frozen Foods up 
to 9,000 30-pound tins of cherries and confirmed this arrange- 
ment by letter to complainant dated July 21, 1954, reading as 
follows: 


“As per our telephone conversation, it is understood that 
you are to protect Kaycee Frozen Foods up to 9,000 tins 
30 Ib. R.S.P. Cherries at 17144¢ until at least three days 
after arrival of the first truck. At that time Kaycee Frozen 
Foods will review their estimated requirements and will 
work out satisfactory shipping dates on the quantities they 
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will actually need up to a specified time satisfactory to you 
for shipment on the same terms as the first truck. 

“It is further agreed that your price is guaranteed against 
legitimate Sturgeon Bay district competition.” 


7. By letter of July 24, 1954, to The Dunn-Maloney Com- 
pany, complainant requested shipping instructions for the 1,000 
tins of cherries. 


8. By letter dated July 28, 1954, The Dunn-Maloney Com- 
pany advised complainant that the order for the 9,000 tins of 
cherries was cancelled, but that the order for 1,000 tins of 
cherries was okay and shipping instructions would be given 
complainant as soon as respondent Kaycee Frozen Foods was 
able to reduce present inventory. 
















9. Having received no shipping instructions for the cherries, | 
complainant again inquired of The Dunn-Maloney Company as 
to shipping instructions. The following is an exchange of letters 
between complainant and The Dunn-Maloney Company. Letter 
from The Dunn-Maloney Company to complainant dated De- 
cember 11, 1954: 


“We have your letter of November 26th, and have waited 
for the right opportunity to discuss WONDERLAND Brand 
Cherries with Mr. Hershman of Kaycee Frozen Foods. 

















“The reason they have withheld giving us shipping instruc- 
tions is because there have been spot cherries by Reynolds 
Bros. and others here in Kansas City obtainable out of cold 
storage at 1814¢, and if taken from the truck in pooltrucks, | 
the price is 18¢. 









“Because Reynolds Bros. and the Co-op brands are well | 
established here, Mr. Hershman felt they would be out of | 
line in price to introduce a new brand on the basis of 174¢ 
f.o.b. Sturgeon Bay plus 114¢ freight. 










“He calls our attention to the fact this morning that he has 
been offered 30 lb. Sturgeon Bay Cherries at 16¢ f.o.b. 
Sturgeon Bay, which would mean 1714¢ delivered, for he 
can arrange to have them delivered on 114¢ freight. 


“Mr. Hershman is quite willing to work with you and us 
on a competitive basis, and he advises us he would accept 
a truckload on the basis of 16¢. He would pay the freight 
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plus 10% of the entire amount and remit to you on the 
first and fifteenth of each month against the sales made, 
less the 10% previously paid you. If this proposition is 
satisfactory, please contact us and we will discuss it again 
with Mr. Hershman so we can give you shipping instruc- 
tions. 


“Please bear in mind, however, that Mr. Hershman is not 
asking you to meet this proposition. He has only asked us 
to advise you of competitive conditions which they would 
have to meet in order to make it satisfactory for them.” 


Complainant replied to The Dunn-Maloney Company by letter 
dated December 14, 1954, as follows: 


“We were very much surprised to note in your letter of 
December 11 that your account, the Kaycee Frozen Foods of 
North Kansas City, Mo., has withheld giving shipping in- 
structions on the order they have with us because there 
are offerings at lower prices. 


“We want to call your attention to your order number 
6238 which confirmed the sale of 1000—30+# Cherries to 
Kaycee at 17144¢ FOB Sturgeon Bay. These Cherries are 
being held here for your account, and we are looking to 
them to keep their end of the contract. With the accrued 
storage as of this date, and with storage allowed until 
December 27th, the cherries will be billed at 1814¢ per 
pound. Please furnish us with the necessary shipping in- 
structions so that shipment may be made before December 
27th.” 


By letter dated December 18, 1954, respondent The Dunn- 
Maloney Company replied to complainant as follows: 


“We have your letter of December 14th and believe you 
misunderstood our correspondence and the order we sent 
you. Kaycee Frozen Foods agreed only to handle your cher- 
ries on a consignment basis, and when they would instruct 
you to make shipment they would be willing to pay 10% 
of the total invoice, remitting to you twice each month 
against their sales. 


“However, this was strictly on a consignment basis at the 
market price to keep them competitive with other cherries 
from Sturgeon Bay. As we pointed out to you, they would 
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not order out this car because your prices were not com- 
petitive at the time we sent you our sales memo advising 
they would order shipment as a consignment when they. 
were in a position to work the cherries. 


“They have cleaned up their carryover from last year and 
are now working on spot stocks in small quantities at 1814¢ 
exwarehouse Kansas City; whereas your price would cost 
them 20¢ and the prevailing price today to the institutional 
trade by Kaycee Frozen Foods competitors is 19¢ on 
Reynolds Bros. cherries. So, you can see they would not be 
competitive. 


“We know we cannot effect delivery in any other way than 
outlined to you in previous correspondence. We note other 
packers in Sturgeon Bay are now quoting 16¢ f.o.b. Stur- 
geon Bay, or 1714¢ delivered in truckload lots.” 


Complainant replied to The Dunn-Maloney Company by letter 
dated December 21, 1954, in which it stated its position as 
follows: 


“We made definite sale at 1714¢ f.o.b. Sturgeon Bay. Kay- 
cee Frozen Foods was to pay the freight and 10% of the 
total invoice upon arrival, and to report sales twice each 
month and remit.” 


10. On March 31, 1955, complainant sold the 1,000 tins of 
cherries for the account of to whom it may concern and re- 
ceived a total of $4,079.55. 


11. The formal complaint herein was filed on April 13, 1955, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


It is complainant’s contention that under the terms of the 
contract the cherries herein were sold outright to respondent 
Kaycee Frozen Foods. However, both respondents contend that 
under the terms of the contract the complainant would deliver 
the cherries to respondent on the basis of a shipment by con- 
signment with storage free to complainant while said merchan- 
dise was in Kaycee Frozen Foods’ warehouse; the prices to be 
charged Kaycee Frozen Foods for said cherries were to fluctuate 
so as to meet market competition in the Sturgeon Bay area at 
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the time the cherries were withdrawn from Kaycee Frozen 
Foods’ storage warehouse; and remittances were to be made 
to complainant after sales thereof, said sales to be reported and 
the remittances therefor to be made semi-monthly. Respondents 
further allege that the 17\%4¢ price referred to in the memo- 
randum was the current competitive market price at the time 
the memorandum was issued. 


The undisputed facts are these. Sometime in April 1954, com- 
plainant and respondent The Dunn-Maloney Company, a broker, 
had discussions whereby it was mutually agreed that The Dunn- 
Maloney Company would act as complainant’s agent and broker 
in the Kansas City, Missouri, area for the purpose of finding 
buyers and establishing complainant’s product, frozen cherries, 
in that area. Pursuant to this arrangement, The Dunn-Maloney 
Company contacted respondent Kaycee Frozen Foods as a pos- 
sible distributor of complainant’s cherries. Respondent Kaycee 
Frozen Foods agreed to handle complainant’s product. 

After negotiations with Kaycee Frozen Foods, the broker, The 
Dunn-Maloney Company, issued a memorandum, dated July 20, 
1954, to both parties purportedly setting out the terms of the 
arrangements. These terms were as follows: “Buyer to pay 
freight and 10% of total invoice upon arrival. Buyer to report 
sales twice each month and remit.” This agreement covered 
1,000 30-pound tins of Wonderland Brand frozen Montmorency 
R.S.P. cherries at 1714¢ per pound, f.o.b. Sturgeon Bay, Wis- 
consin. Subsequently, the broker, The Dunn-Maloney Company, 
advised complainant that Kaycee Frozen Foods was interested 
in 9,000 30-pound tins of cherries at 1714¢ per pound, f.o.b. 
Sturgeon Bay, Wisconsin, said price to be guaranteed against 
legitimate Sturgeon Bay competition. This order was later can- 
celled. Complainant endeavored to ascertain from the broker 
when shipment should be made of the cherries and was .advised 
by the broker that at that time Kaycee Frozen Foods still had 
a considerable inventory of cherries on hand and would order 
out the complainant’s cherries as soon as this present inventory 
was reduced. This information was transmitted to complainant 
by the broker by letter dated December 11, 1954. Complainant 
having received no shipping instructions from Kaycee Frozen 
Foods again contacted the broker with regard to this matter. 
The broker advised respondent that the reason Kaycee Frozen 
Foods had withheld issuing shipping instructions was “because 








156 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 149 


there has been spot cherries by Reynolds Brothers and others 
here in Kansas City obtainable out of cold storage at 1814¢ and 
if taken from the truck in full trucks, the price is 18¢.” The 
broker then advised complainant that its price of 1744¢ per 
pound, f.o.b. Sturgeon Bay was not competitive with other 
cherries from that area and that a competitive price would be 
16¢ per pound, f.o.b. Sturgeon Bay. It was at this point that 
the dispute arose as to what the terms set out in the memo- 
randum cited above meant. Complainant contended and advised 
the broker that the sale of the 1,000 30-pound tins of cherries 
was a firm sale. The broker responded to this by contending 
that this contract was strictly on the consignment basis re- 
ferred to above. From this point, the broker and complainant 
entered into considerable correspondence in which each main- 
tained and reiterated its interpretation of the contract. 


In the Findings of Fact are set forth some of the letters ex- 
changed between the broker, The Dunn-Maloney Company, and 
the complainant, which set out the respective interpretations 
by complainant and both respondents of the memorandum. At 
the hearing, witnesses for and on behalf of the parties reiterated 
these interpretations. However, from the evidence presented in 
this proceeding it is our opinion that there was, in fact, no 
valid contract in the subject transaction for it is essential to 
the formation of a contract that there be a mutual manifesta- 
tion of assent to the material terms of the contract. Mendelson- 
Zeller Co. v. Schwartz Produce Co., Inc., 15 A.D. 1140; Budreauw 
v. Dickey-Crain, 14 A. D. 892; Anonymous, 12 A. D. 1406; J. E. 
Nelson & Sons v. Jack Kerzner and Monte Cross, 8 A. D. 48, 
affirmed Civil No. 9362, E. D. Pa., June 6, 1952 (reported at 
12 A. D. 226). In our opinion, there was no such mutual assent. 
There is in evidence a letter dated April 24, 1954, from The 
Dunn-Maloney Company to complainant. This letter was sent to 
complainant by the broker at the time the broker and Kaycee 
Frozen Foods were negotiating an arrangement whereby Kaycee 
Frozen Foods would act as distributor for complainant’s cher- 
ries. The first paragraph of this letter reads as follows: 

“We submitted the sample lithographed tin of the 30-pound 
R.S.P. cherries to Kaycee Frozen Foods (a division of 
Hershey Wholesale Grocery Company) and they advised 
that they will go along with you this year, provided your 
cherries are equal in quality and price to Reynolds Brothers 
of your section of the country.” 
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Complainant contends that it interpreted the terms set forth 
in this letter to mean that the price of the cherries on the date 
of the making of the alleged contract would be comparable to 
those of Reynolds Brothers. Both respondents contend that the 
letter is evidence of a “consignment” wherein the price of the 
cherries would be determined by the price of legitimate Stur- 
geon Bay competition at the time Kaycee Frozen Foods with- 
drew the cherries from storage. 

Even at this early date of the negotiations for the contract 
with Kaycee Frozen Foods, and before the issuance of the 
memorandum of July 20, 1954, it appears that the parties con- 
strued the terms of the proposed transaction set forth in the 
above letter in different ways. As indicated in subsequent cor- 
respondence set forth in the Findings of Fact, the parties have 
consistently maintained their respective positions without vari- 
ance. From the testimony and evidence presented at the hearing 
we are convinced that from the beginning of the negotiations 
to the issuance of the July 20, 1954 memorandum, the parties 
had in mind different terms for the operation of said contract. 
The memorandum itself is ambiguous and is capable of being 
construed in favor of the construction contended by both com- 


plainant and respondents. It is our conclusion that there was 
no mutual assent concerning the material terms of the contract 
and, therefore, no contract came into existence. Having failed 
to sustain the burden of proving the existence of a contract, 
complainant’s complaint herein should be dismissed. 


ORDER 


The complaint herein is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4955) 


A. R. ASSOCIATES v. SACRAMENTO FROSTED FOODS COMPANY. 
PACA Docket No. 6782. Decided February 13, 1957. 


Nondelivery—Loss of Profit—Damages— 
Burden of Proof—Dismissal 


The complaint alleges that complainant contracted for 56,250 pounds of 
frozen peas, that respondent delivered only 28,683 pounds and that 
complainant is entitled to damages for loss of profit on the 27,567 
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pounds not delivered. Since complainant has not submitted evidence 
which would warrant a finding in his favor, the complaint is dismissed. 


Huster Brokerage Co., of New York, New York, for complainant. Respond- 
ent pro se. Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed July 6, 1955 and a 
formal complaint was filed March 28, 1956. Complainant alleges 
that on or about June 17, 1955, he contracted to purchase 56,250 
pounds of USDA Grade B frozen peas from respondent at 15 
cents per pound and that respondent delivered only 28,683 
pounds. On the basis of the resale of 28,683 pounds of peas 
on August 31, 1955 to Allied Produce Co., of San Francisco, 
California, at 18 cents per pound, complainant seeks an award 
of reparation in the amount of $827.01, representing an alleged 
loss of profit at the rate of 3 cents per pound on the unde- 
livered 27,567 pounds. As an alternative, if an award based on 
this formula is denied, complainant seeks an award of $689.17, 
representing a loss of profit based on the alleged market value 
of the undelivered peas of 1714 cents a pound on June 24, 1955, 
the date complainant was notified that full delivery would not 
be made. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 24, 1956. A copy of the report of investigation was served 
upon complainant on April 23, 1956. 

A copy of a supplemental report of investigation was served 
upon respondent on May 21, 1956. A copy thereof was for- 
warded complainant by letter dated May 15, 1956. It may be 
assumed that it was served the following day as the “Return 
Receipt” card, duly signed by complainant, is postmarked May 
16, 1956, though the actual date of delivery is not shown 
thereon. 

Respondent’s answer filed May 4, 1956, in effect, denies 
liability. 

Since an ora] hearing was not requested, the issues are de- 
termined under the shortened method of procedure provided by 
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section 47.20 of the rules of practice. Pursuant thereto, com- 
plainant requested that the verified complaint and exhibits at- 
tached be considered as an opening statement. Additionally, 
Huster Brokerage Co., of New York, New York, agent for 
complainant, filed a statement in the nature of an opening 
statement on behalf of complainant. Respondent requested that 
its verified answer be considered as its answering statement. 
Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Albert Rendell, doing busi- 
ness as A. R. Associates, whose address is Room 702, 64 Wall 
Street, New York, New York. 


2. Respondent, Sacramento Frosted Foods Company, is a 
corporation whose address is 830 D Street, Sacramento, Cali- 
fornia. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about June 17, 1955, in the course of interstate 
commerce, and pursuant to prior negotiations with Ayres and 
Roberts, brokers, of San Francisco, California, the Huster 
Brokerage Company of New York, New York, acting as buying 
broker for complainant, issued its sales memorandum, identified 
as “BOUGHT NOTE, No. 1548,” showing that approximately 
1500 cases of size 15—-214-pound packages of frozen peas, USDA 
Grade B or better, were sold to complainant for the account of 
respondent. Other terms of the transaction set forth in this 
document are as follows: 


Price: 15 cents per pound. 

Label and Pack: Packers—1955. 

F.O.B. Point: Sacramento, California. 

Terms: Net cash—sight draft vs. warehouse receipt with 
copy of USDA Grade Ctf. attached. 

Draft Through: Chemical Corn Exchange Bank, William 
& Beaver Street, Branch, New York City. 

When Ship: Transfer in warehouse with free storage until 
July 14, 1955. 


4. On or about June 20, 1955, the sales memorandum issued 
by Huster Brokerage Company and referred to in Finding of 
Fact No. 3 was received by Ayres and Roberts who were acting 
as selling brokers for respondent. On the same date, Ayres and 
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Roberts issued their sales memorandum to respondent showing 
the sale to complainant for the account of respondent of 
“Approx. 1,500 c/s, 15/2-1/2 lb., Frozen Green Peas, @ .15 per 
Ib., U.S.D.A. Grade ‘B’ or Better.” The other terms of this 
sales memorandum are in substantial accordance with corre- 
sponding terms contained in the sales memorandum issued by 
Huster Brokerage Company with the exception that on the bot- 
tom of the memorandum the following appears in print: 


“SHIPPER’S COPY 
“NOTE: This order and specifications subject to ship- 
per’s confirmation and terms and conditions of 


regular contract.” 


5. On or about June 24, 1955, respondent informed Ayres 
and Roberts that it would be able to supply complainant with 
only 800 cases of frozen peas and this information was promptly 
passed to Huster Brokerage Company. Subsequently, on or about 
June 27, 1955, respondent informed Ayres and Roberts that on 
a grade-out basis only 642 cases of size 15—214-pound packages 
and 128 cases of size 12—3-pound packages met the specifica- 
tions of USDA Grade B frozen peas and that an invoice with 
warehouse receipt attached was being rendered complainant ac- 
cordingly. 

6. On or about June 28, 1955, and at the agreed price of 
15 cents per pound, respondent delivered the 642 cases of size 
15—214-pound packages and the 128 cases of size 12—3-pound 
packages of frozen peas referred to in Finding of Fact No. 5 
to complainant by transfer of the peas in storage to the account 
of complainant. 

7. On or about August 31, 1955, complainant resold the 


642 cases of size 15—214-pound packages and the 128 cases of 
size 12—3-pound packages of peas to Allied Produce Company 


of San Francisco, California, at 18 cents per pound. 


8. The total weight of peas in 1,500 cases of size 15—214- 
pound packages is 56,250 pounds. The 642 cases of size 15— 
214-pound packages and the 128 cases of size 12—3-pound 
packages of frozen peas delivered to complainant by respondent 
contained 28,683 pounds of frozen peas which amount is 27,567 
pounds less than 56,250 pounds. 


9. The informal complaint was filed on July 6, 1955, which 
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was within 9 months from the time the alleged cause of action 
accrued. 


CONCLUSIONS 


The transaction giving rise to this proceeding was negotiated 
through two brokers, namely, Huster Brokerage Company of 
New York City, hereinafter referred to as Huster, and Ayres 
& Roberts of San Francisco, hereinafter referred to as Ayres. 
The former was acting as buying broker for complainant and 
the latter as selling broker for respondent. According to Ayres, 
a bulletin was received from respondent on June 9, 1955, listing 
1,433 cases of size 12—214-pound packages of frozen peas for 
sale at 151% cents per pound; that on either June 14 or June 16, 
respondent notified Ayres by telephone that regardless of what 
appeared on the bulletin respondent was offering for sale ap- 
proximately 1,500 cases of size 15—214-pound packages of peas 
at 15 cents per pound; whereupon, this offer was relayed to 
Huster. Ayres further states that on June 17 they were notified 
by Huster that complainant would “take” the peas and later 
the same day, Mr. Howard Lemon, sales manager of respondent, 
confirmed the sale of approximately 1,500 cases by telephone 
without any exception as to grade. It is inferred that all of 
these negotiations pertained to peas of USDA Grade B specifica- 
tions or better. 


On June 20, Ayres received Huster’s covering sales memo- 
randum identified as BOUGHT NOTE, No. 1548, dated June 
17, 1955 (Finding of Fact No. 3), and on the same day issued 
their sales memorandum to respondent (Finding of Fact No. 
4). On June 24, Ayres received a telephone message from re- 
spondent to the effect that respondent would be able to supply 
only 800 cases of peas and Huster was so notified. On or about 
June 27, respondent notified Ayres that on a grade-out basis 
only 642 cases of size 15—2!4-pound packages and 128 cases 
of size 12—3-pound packages, or a total of 28,683 pounds, 
graded “B” grade and that an invoice with warehouse receipt 
attached was being rendered complainant accordingly. Delivery 
of the 28,683 pounds of peas was effected by transfer in storage 
to complainant’s account on June 28, 1955, and it appears that 
the purchase price therefor was duly paid. 


Complainant contends that he contracted for 56,250 pounds of 
peas, which is the number of pounds that would have been con- 
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tained in exactly 1,500 cases of size 15—214-pound packages; 
that respondent delivered only 28,683 pounds; and that he is 
entitled to damages for loss of profit due to respondent’s failure 
to deliver the balance of 27,567 pounds. On the basis of a resale 
to Allied Produce Co. of San Francisco on August 31, 1955, of 
the 28,683 pounds at 18 cents per pound, a profit of 3 cents per 
pound, or an award for a total of $827.01 on the undelivered 
27,567 pounds, is sought. As an alternative, if an award based 
on this formula is denied, it is contended that damages should 
be computed at the market value of the peas, alleged as 17-14 
cents per pound on June 24, 1955, the date complainant was 
notified that full delivery would not be made, or a total of 
$689.17 for the 27,567 pounds not delivered. This alleged market 
value is based on complainant’s sale on July 7, 1955 of a lot of 
USDA Grade B frozen peas to Flagstaff Foods Co., of Perth 
Amboy, New Jersey, at 17-4 cents per pound. A letter from 
Huster to complainant (Exhibit No. 4 to the complaint) states 
that to the best of their knowledge the latter were “the only 
peas sold” between the date of complainant’s purchase from 
respondent and the resale to Allied Produce Co. on August 31, 
1955. This letter also states that upon being informed that 
respondent would not make full delivery of the 1,500 cases, 
Huster requested Ayres to secure additional peas but this could 
not be done. 

Respondent contends (1) that no formal contract was entered 
into as shown by the notation printed on the bottom of Ayres’ 
sales memorandum of June 20 which states “NOTE: This order 
and specifications subject to shipper’s confirmation and terms 
and conditions of regular contract,” (2) that the term “approxi- 
mate” was used in negotiations with Ayres because respondent 
could not assure a definite quantity of Grade B peas as the 
peas had not then been graded, and (3) that only 642 cases of 
the specific lot of peas which were the subject of negotiations 
met the specifications of Grade B and these were set aside for 
complainant. 

Certain other arguments are made by the parties hereto in 
support of their respective contentions. However, we need not 
consider these arguments nor the sufficiency of the defense in- 
terposed by respondent as the only issue we need determine is 
whether complainant’s evidence warrants a finding that com- 
plainant is entitled to damages, i.e., either special damages for 
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loss of profit of a resale, or, general damages based on the dif- 
ference between the contract price and the market price of the 
peas when they should have been delivered. 

In order to recover special damages based upon the loss of 
profit of a resale, it must be shown that such damages are 
within the contemplation of the parties. This, in turn, requires 
proof that the seller entered into the contract in controversy 
with knowledge of the terms of the contract of resale and with 
knowledge that a replacement purchase to fulfill the resale con- 
tract could not be made in the event of a breach. The resale to 
Allied Produce Co. was not negotiated by complainant until after 
the purchase from respondent was completed. Respondent could 
not have known of the terms of the resale contract or of the 
situation as to replacement purchases. Not having been within 
the contemplation of the parties, damages for loss of profits may 
not be recovered. Corte & Sons v. Lerner & Sun, 14 A. D. 320, 
326 (1955) ; Quality Potato Co. v. Cooney & Korshak, 13 A. D. 
1104, 1111 (1954); and Simon Siegel Co. v. George F. Brooks, 
10 A. D. 224 (1951). 

With respect to general damages, it is well settled that where 
the property in the goods has not passed to the buyer, and the 
seller wrongfully neglects or refuses to deliver the goods, the 
buyer may maintain an action against the seller for damages 
for non-delivery. Where there is an available market for the 
goods in question, the measure of damages, in the absence of 
special circumstances showing proximate damages of a greater 
amount, is the difference between the contract price and the 
market price of the goods at the time or times when they ought 
to have been delivered, or, if no time is fixed, then at the time 
of the refusal to deliver. Jacob J. Weinreb v. Lowe Brothers, 
5 A. D. 398, 402 (1946). In order to support a recovery, proof 
of the market price is essential and the burden of such proof is 
upon the complainant. There are no official market news re- 
ports or quotations listing the prices of frozen foods similar to 
the Market News Service which lists prices of perishable pro- 
duce. The only proof submitted by complainant is a copy of an 
invoice showing the sale, on July 7, 1955, of a single lot of 
frozen peas similar to those involved in this proceeding. By 
reason of its remoteness and isolation this sale is insufficient to 
sustain a finding for complainant irrespective of whether it be 
related to June 24, 1955, the date complainant was informed 
that only 800 cases of peas would be supplied, or, June 28, 1955, 
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the date of respondent’s delivery of 28,683 pounds of peas to 
complainant. 


For the reasons stated the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 






(No. 4956) 


MENDELSON-ZELLER CO. v. SCHWARTZ PRODUCE Co., INC. PACA 
Docket No. 6363, Decided February 13, 1957. 


Petition for Reconsideration—Dismissal 


Prior order is supported by the evidence and by the law applicable thereto. 
Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 





















ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An order was issued on October 9, 1956, awarding 
reparation to complainant against respondent in the amount of 
$5.40 with interest. A copy of this order was served upon re- 
spondent on October 12, 1956, and upon complainant on October 
15, 1956. In a letter dated November 1, 1956, complainant ex- 
pressed disagreement with the conclusions reached in the fore- 
going order and a desire for a review or rehearing of the mat- 
ter by the Department. An order was issued on November 7, 
1955, staying the order of October 9, 1956, pending the issuance 
of a further order and granting complainant 10 days after the 
service of the order in which to file a petition for reconsidera- 
tion. A copy of the order of November 7, 1956, was served upon 
complainant on November 13, 1956. Subsequently, at complain- 
ant’s request, the time for filing was extended to December 14, 
1956. The petition for reconsideration was filed on December 
12, 1956. 


Complainant urges in its petition that the order of October 9, 
1956, is erroneous in concluding that there was no mutual as- 
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sent with respect to the size of the asparagus and, therefore, no 
contract came into existence. The various matters set forth in 
this petition are substantially the same as those contained in 
complainant’s brief in the original proceeding. All of these mat- 
ters were thoroughly analyzed and considered at the time of 
issuance of the order of October 9, 1956. Upon reconsideration, 
it is concluded that this order is supported by the evidence and 
by the law applicable thereto. Accordingly, complainant’s peti- 
tion is hereby dismissed without prior service of a copy thereof 
upon respondent. 


The reparation awarded in the order of October 9, 1956, shall 
be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4957) 


M. B. FEREN PRODUCE COMPANY v. MARION B. Opom. PACA 
Docket No. 6779. Decided February 15, 1957. 


Breach of Contract—Failure to Deliver—Damages 


Since this transaction was on a delivered basis, the respondent assumed all 
risks of loss in transit. Complainant is awarded damages in the amount 
of the difference between the contract price and the market value of 
the produce. 


Mr. Ira E. Arnold, of Cleveland, Ohio, for complainant. Respondent pro se. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed with the Department on 
February 20, 1956, complainant seeks reparation in the amount 
of $242.45, which is alleged to be the amount it was damaged 
by respondent’s failure to deliver a truckload of 899 Congo 
watermelons purchased from respondent on or about July 22, 
1955. 


A copy of the complaint and the Department’s report of in- 
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vestigation were served upon respondent on March 19, 1956. A 
copy of the report of investigation was served upon complainant 
on March 16, 1956. 

The respondent filed an answer to the complaint on April 27, 
1956, and alleged therein that he had arranged to have the 
watermelons in issue transported to complainant at Cleveland, 
Ohio, but that said watermelons were appropriated and sold 
by the trucker. 

Since the amount in dispute does not exceed $500, the issues 
are being determined under the shortened method of procedure 
provided for under section 47.20 of the rules of practice. Pur- 
suant thereto, complainant filed an opening statement; respond- 
ent requested that his answer be considered as his answering 
statement; and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Paul Nagel- 
bush, Harold Feren, and Maurice B. Feren, doing business as 
M. B. Feren Produce Company whose address is 42 N.O.F. 
Terminal Building, 4000 Orange Avenue, Cleveland, Ohio. 


2. Respondent is an individual, Marion B. Odom, whose ad- 
dress is Blackville, South Carolina. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On or about July 22, 1955, in the course of interstate 
commerce, respondent sold to complainant a truckload of 899 
Congo watermelons, averaging 31 pounds, at 75¢ per water- 
melon, delivered Cleveland, Ohio. 


4. The foregoing melons had been shipped from Blackville, 
South Carolina, on July 21, 1955. Respondent had arranged 
through Mr. Royce R. Still, a trucking broker, to have a trucker, 
W. S. Whichard, transport the melons. The driver, George Cal- 
lahan, was instructed by respondent to transport the water- 
melons to the Capital Service Station, Washington, D. C., where 
he would receive diversion instructions. 


5. On July 22, 1955, at 1:50 p.m., respondent sent a tele- 
gram to George Callahan, the truck driver, c/o Capital Service 
Station, Washington, D. C., instructing the driver to deliver 
the watermelons to complainant in Cleveland, Ohio. 


6. The watermelons were never delivered to complainant, 
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but were sold somewhere in Pennsylvania by the truck driver. 
Under normal transportation service and conditions, the water- 
melons should have arrived in Cleveland, Ohio, in time for the 
market of July 25, 1955. 


7. The market value of watermelons meeting contract specifi- 
cations in Cleveland, Ohio, on July 25, 1955, was $1 per water- 
melon, or $899 for the 899 watermelons involved. This amount 
is $224.75 more than the contract price of the watermelons. 


8. The formal complain was filed on February 20, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In this case, complainant is seeking reparation for damages 
allegedly incurred by respondent’s failure to deliver watermelons 
pursuant to contract. It is admitted that under the contract 
complainant purchased from respondent 899 Congo watermelons, 
averaging 31 pounds, at 75¢ per watermelon, delivered Cleve- 
land, Ohio. It is further admitted that the watermelons were 
never delivered to complainant. 

Section 46.24(p) of the regulations issued pursuant to the 
act defines a “Delivered Sale” as follows: 

“ ‘Delivered’ or ‘Delivered sale’ means that the produce is 
to be delivered by the seller on board car, or truck or on 
dock if delivered by boat, at the market in which the buyer 
is located, or at such other market as is agreed upon, free 
of any and all charges for transportation or protective serv- 
ice. The seller assumes all risks of loss and damage in 
transit not caused by the buyer... .” 


Respondent states that the watermelons were loaded on a 
truck owned by a W. S. Whichard and driven by one George 
Callahan and that the driver, without authority from respond- 
ent, sold the load somewhere in Pennsylvania. However, in view 
of the fact that this was a delivered sale and respondent was 
responsible for the produce until delivered to complainant, we 
find that respondent’s defense is untenable and conclude that re- 
spondent is in violation of section 2 of the act for failing to 
deliver the watermelons to complainant as required by the 
contract. 

The general measure of damages for breach of contract of 
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sale by nondelivery of the goods is the difference between the 
contract price and the market or current price of the goods at 
the time when they ought to have been delivered. In the ab- 
sence of other evidence, it has been held that such market value 
may be established by the purchase price paid for goods of the 
same quality and quantity as specified in the contract. Canale 
v. Fair Haven Farms, 14 A. D. 982; Market Produce Dist. Co. 
v. S. C. Vandenburg, 8 A. D. 577; Dunn-Jarson Cv. v. S. S. 
Coachman & Sons, 5 A. D. 97. The contract price of the 899 
watermelons was 75¢ per melon, delivered Cleveland, Ohio, or 
a total price of $674.25. Said watermelons were shipped on 
July 21, 1955, and under normal transportation service and 
conditions should have arrived in time for the Cleveland market 
of Monday, July 25, 1955. 


In order to show the market value of the watermelons on 
July 25, 1955, complainant has submitted the Federal Market 
News Service Report issued at Cleveland, Ohio, for July 25, 
1955, and also evidence of the cost of replacement purchases it 
made. The said Federal Market News Service Report states that 
truckload shipments of South Carolina Congo watermelons, 


ranging from 28 to 32 pounds, of generally good merchantable 
quality and condition were selling at 75¢ to 85¢ in less than 
trucklot quantities. Rail shipments of South Carolina Congo 
watermelons, 30 to 35 pounds, were selling at $1.10 to $1.40 in 
less than carlot quantities. 


Complainant has also submitted evidence showing that it at- 
tempted to purchase watermelons in the Cleveland market on 
July 25, 1955, to replace those respondent failed to deliver. 
However, it appears that the only watermelons available on the 
market at the time were a small quantity being sold in whole- 
sale or jobbing lots. Of these, complainant was able to purchase 
only 258 watermelons comparable to those specified in the con- 
tract. The prices paid for these are as follows: 


112 at $1.10 per watermelon 

130 at $1.05 per watermelon 

16 at $1.00 per watermelon 
The record also contains affidavits of the complainant part- 
ners stating that the market value of Congo watermelons at 
Cleveland, Ohio, on July 25, 1955, was $1 per melon. Com- 
plainant requests damages based upon the difference between 
the contract price of 258 melons at 75¢ a piece, $193.50, and the 
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cost of the 258 melons purchased as replacements for $275.70, 
plus the difference between the contract price of the remaining 
641 melons, $480.75, and the claimed market value of $1 each, 
or $641, making the total amount of damages claimed by com- 
plainant, $242.45. 


The foregoing evidence establishes that there were few Congo 
watermelons available to complainant at Cleveland, Ohio, on 
July 25, 1955, in either trucklot or carload quantities, and fur- 
ther that the lowest price at which such melons could be pur- 
chased by complainant in less than carload or trucklot quantities 
was $1 per melon. Although the Market News Report quotes 
lower prices for South Carolina Congo watermelons from truck 
shipments, apparently the number of such melons was small 
and none were available at the time complainant sought to pur- 
chase replacements. It has been held that the lowest of whole- 
sale or job lot prices will be considered as evidence of truck- 
lot or carlot prices. Ligon Prod. Co. v. Spinale Bros., Inc., 18 
A. D. 515. Accordingly, it is our conclusion that the trucklot 
market value of watermelons comparable to those specified in 
the contract was $1 per melon, or $899. The contract price of 
the watermelons is $674.25. The difference between the contract 
price and the market value of the watermelons is $224.75. This 
is the amount of damage incurred by complainant by respond- 
ent’s failure to deliver said watermelons. Therefore, the amount 
of $224.75, plus interest, should be awarded complainant against 
respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $224.75, with in- 
terest thereon at the rate of 5 percent per annum from August 
1, 1955, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished; and copies hereof shall be served upon the parties. 
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(No. 4958) 


In re MAX KARAS, trading as MAX KARAS & COMPANY. PACA | 
Docket No. 6731. Decided February 27, 1957. 


Repeated and Flagrant Violations—Revocation of License 


By failing to account promptly for numerous transactions involving ship- 
ments of perishable agricultural commodities in interstate commerce, 
respondent has repeatedly and flagrantly violated the act and his 
license is revoked. 


Mr. Champe T. Broaddus, for complainant. Golbus & Golbus, of Chicago, 
Illinois, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


x 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed April 17, 1956, by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 


culture. It is alleged in the complaint that respondent has 
repeatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) by failing or refusing to pay for numerous shipments 
of perishable agricultural commodities in interstate commerce 
which were purchased or handled on joint account by respond- 
ent and by failing or refusing to remit consignment proceeds 
received in connection with the sale by respondent on a consign- 
ment basis of perishable agricultural commodities in interstate 
commerce. 


On May 14, 1956, respondent filed an answer in which he 
denied the material allegations of the complaint. Respondent 
further alleged that he had entered into agreements with vari- 
ous shippers to reduce the amount of their claims; that partial 
payment had been made to various shippers; and that respond- 
ent’s failure to pay was due to financial difficulties beyond his 
control. A hearing was held before John Curry, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, in Kansas City, Missouri, on June 28, 1956. At 
the hearing, respondent was represented by Alexander Golbus, 
Attorney at Law, Chicago, Illinois, and complainant was repre- 
sented by Champe T. Broaddus, Office of the General Counsel, 





hip- 
rce, 
his 


ag0, 


Ti- 
9a 













MAX KARAS 171 


Cite as 16 A.D. 170 








United States Department of Agriculture. After the hearing, 
the parties filed briefs. On November 2, 1956, the hearing ex- 
aminer issued a report containing proposed findings of fact and 
conclusions and recommending that respondent’s license be re- 
voked. Respondent filed exceptions to the examiner’s report. 
Oral argument was held before the Judicial Officer on February 
5, 1957. 










FINDINGS OF FACT 

1. Respondent, Max Karas, is an individual trading as Max 
Karas & Company whose address is 1401 Fairfax Trafficway, 
Kansas City, Kansas. 










2. Pursuant to the licensing provisions of the act, license 
No. 150704 was issued to respondent on April 13, 1954. This 
license has been renewed annually on each anniversary date 
thereafter and is presently in effect. 


3. During the period March through September 1955, re- 
spondent, in the course of interstate commerce, received 43 
shipments of perishable agricultural commodities on consign- 
ment from various shippers and failed or refused to remit 
promptly the consignment proceeds received from the sale 
thereof to the consignors, as follows: 












Consignment 












Consignor Commodity Proceeds 

E. A. Hansen & Son, 2 lots—potatoes $ 480.50 
Sioux Rapids, Iowa 

Joe Phillips, 2 lots—potatoes 2,098.21 
Bakersfield, California 

G. D. Zimmerman & Co., 1 lot—onions 630.20 
Big Wells, Texas 

A. Shrier & Sons Co., 1 lot—potatoes 208.33 
Delano, California 

Ben H. Faber, 29 lots—watermelons 3,842.08 
Flynn, Texas 

Shewmake & Bliss, 3 lots—onions & 2,081.57 
Greeley, Colorado potatoes 

Bob McClure, 5 lots—mixed fruits 716.67 
Nashville, Arkansas & vegetables 






4. During the period July through September 1955, respond- 
ent, in the course of interstate commerce, received 11 shipments 
of perishable agricultural commodities from various shippers 
on joint account, but failed or refused to pay promptly the 
balance due thereon to the joint adventurers, as follows: 







172 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 170 


Joint Amount 


Adventurer Commodity Due 
L. Neeley Stoner, 2 lots—potatoes $ 249.34 


Foley, Alabama 
Womack Brothers, 1 lot—tomatoes 519.45 


Anna, Illinois 

C. W. Lingenfelter, 2 lots—peaches 2,564.44 
Alton, Illinois & tomatoes 

Bob McClure, 5 lots—tomatoes 4,973.84 


Nashville, Arkansas & watermelon 
Motz-Bahr-Kunz Company 1 lot—cabbage 814.94* 

LaJara, Colorado 

*The amount of $314.94 represents $406.48 due on the joint account trans- 
action less $91.54 due to respondent from this shipper as a deficit on a 
consignment shipment sold by respondent for this shipper’s account. 


5. During June and July 1955, respondent, in the course of 
interstate commerce, purchased and accepted a total of three 
shipments of potatoes from A. Shrier & Sons Co., Delano, Cali- 
fornia, but failed or refused to pay promptly the total purchase 
price of $1,245.07 for such potatoes. 


6. On or about August 16, 1955, respondent, in the course of 
interstate commerce, purchased and accepted a truckload of 
peaches from Pearl Grange Fruit Exchange, Inc., Benton Har- 
bor, Michigan, for a total purchase price of $1,493.70, but 
failed or refused to pay promptly the purchase price of such 
peaches. Subsequently, after an action had been filed in court 
by this shipper with respect to this transaction, Pearl Grange 
Fruit Exchange, Inc., accepted $1,000 as final settlement of its 
claim against respondent arising out of this shipment. 


7. At the time of the oral hearing in this proceeding, each 
of the shippers listed in Findings of Fact 3, 4 and 5, except 
Womack Brothers, Anna, Illinois, had agreed to reduce its claim 
against respondent by 50 percent and accept installment or de- 
ferred payments or agreed to installment payments of the 
amount due as a result of the transactions set forth in Fndings 
of Fact 3, 4 and 5. 

8. By letter dated February 3, 1956, the violations of the act 
alleged in the complaint were called to respondent’s attention 
to afford him an opportunity to demonstrate or achieve com- 
pliance with the act. 

9. Section 46.2(p) of the regulations under the act (7 CFR 
46.2(p) ) provides as follows: 
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“ ‘Account promptly’ means that full accounting for and 
payment of the net proceeds in cash or its equivalent shall 
be effected within 10 days after the day on which the final 
sale shall have been made of any lot of produce sold on 
commission or otherwise for or on behalf of another, unless 
otherwise provided by agreement between the parties; Pro- 
vided, That in the case of a sale on commission at shipping 
point or of a shipment diverted while in transit or diverted 
from one terminal market to another, the 10-day period 
shall be computed from the time of arrival of the shipment 
at destination. This term also means that the payment of 
the purchase price or other amount due either the seller or 
the buyer, or the agent of either or both, of produce shall 
be made in accordance with the terms of the contract of 
purchase and sale, or, if time of payment is not specified, 
shall be made within a reasonable time after delivery and 
acceptance of the produce purchased and sold, and that 
brokerage charges shall be paid within a reasonable time 
after having been earned ;” 


CONCLUSIONS 


Section 2(4) of the act (7 U.S.C. 499b (4) ) declares it to 
be unlawful in or in connecion with any transaction in inter- 
state or foreign commerce for any commission merchant, dealer 
or broker “to fail or refuse truly and correctly to account and 
make full payment promptly” with respect to any transaction 
involving any perishable agricultural commodity to persons with 
whom such transaction is had. [Emphasis supplied.] The act 
and the regulations issued thereunder require the full account- 
ing for and payment of net proceeds in cash or its equivalent 
within 10 days after the day on which the final sale shall have 
been made of any lot of produce sold on commission or other- 
wise for or on behalf of another, unless otherwise provided by 
agreement between the parties. (See 7 CFR 46.2(p).) 

As seen from the facts set forth in Finding of Fact 3, re- 
spondent failed to comply with this requirement of the act. 
Respondent failed to remit promptly proceeds received as the 
result of the sale of produce on consignment during the period 
March through September 1955. It is clear from the facts 
found that respondent used trust proceeds, that is, proceeds 
received from the sale of perishable agricultural commodities 
on consignment, for his own purposes and in violation of the 
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statutory requirements. It was not until long after the ten-day 
period set forth in the regulations that respondent entered into 
new agreements with the consignors whereby respondent’s credi- 
tors agreed to reduce their claims by 50 percent and accept 
installment or deferred payments or agreed to installment pay- 
ments of the amounts due. Even in the absence of a definite 
-ten-day period, it cannot be said that respondent entered into 
the new agreements with his creditors promptly after the oc- 
currence of the transactions which formed the bases for the 
debts. Similarly, respondent failed to account and pay promptly 
the balance due to joint adventurers, as set forth in Finding of 
Fact 4. Moreover, one of the joint adventurers, Womack Broth- 
ers, had not entered into any new agreement with respondent 
at the time of the hearing and with respect to such joint ad- 
venturer respondent failed to pay and failed to pay promptly 
in violation of the act.1 The use or appropriation by a com- 
mission merchant, dealer or broker of consignment proceeds 
and the funds resulting from joint account undertakings for 
purposes of his own constitutes a breach of fiduciary duty and 
an extremely flagrant violation of the act. In addition, as set 
forth in Findings of Fact 5 and 6, respondent failed to pay 
promptly for produce purchased in the course of interstate com- 
merce and the fact that respondent eventually settled with 
Pearl Grange Fruit Exchange, Inc., after an action had been 
filed against him in court does not gbsolve respondent of this 
violation of the act. 


The respondent claims that the agreements made with credi- 
tors for settlement, installment payments, etc., constitute “pay- 
ment” within the meaning of section 2(4) of the act, that there 
is nothing in the record to show that such “payment” was not 
made when due and that section 46.2(p) of the regulations 
provides for payment within 10 days unless otherwise provided 
by agreement between the parties. 


We doubt that a compromise agreement on the part of a 
shipper to accept less than the amount due is “full payment” 


1Respondent requests that official notice be taken of the reparation complaint filed after the 
hearing in this proceeding by Womack Brothers against him and that the allegation in the 
complaint herein concerning this joint adventure be stricken therefrom because the hearing 
examiner granted respondent’s motion to strike another a'legntion of the complaint on this 
ground. We find below that the hearing examiner erred in granting respondent’s motion to 
strike and respondent’s defense to the reparation complaint filed by Womack Bro hers appears 
to be an afterthought as no defense to the debt owing as a result of this transaction was 
raised in this proceeding. On the basis of the record herein, we conclude that respondent un- 
justifiably failed to pay Womack Brothers for produce handled on joint account. 
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within the meaning of section 2(4) of the act at least in a 
disciplinary proceeding such as this. But at any rate, as we 
have said above, payment was not made “promptly.” The agree- 
ments referred to by the respondent was made in most instances 
long after the transactions. Section 46.2(p) of the regulations 
in requiring payment of the net proceeds within 10 days unless 
otherwise provided by agreement between the parties refers to 
an agreement made at the time of the transaction for the pay- 
ment of the net proceeds due and not to an agreement made a 
considerable time thereafter to pay something less because of 
the financial debility of the consignee. 


In view of the foregoing, it is concluded that the violations 
of section 2 of the act set forth in Findings of Fact 3, 4, 5, 
and 6 were repeated and flagrant and that respondent’s license 
under the act should be revoked pursuant to section 8 of the 
act (7 U.S.C. 499h). See, e.g., In re Raymond Klein, d/b/a 
Klein’s Celery, 15 A. D. 1152 (1956); In re Louis Morinsky, 
d/b/a George Rice & Company, 10 A. D. 354 (1951); In re 
SeeWay Produce Distributors, Inc., 10 A. D. 13 (1951). 


At the oral hearing in this proceeding, the hearing examiner 
granted respondent’s motion to strike two allegations of the 
complaint involving respondent’s alleged failure to pay Christy 
Brothers, Inc., Los Angeles, California, and Frank Kenworthy 
Company, Kansas City, Missouri, for produce purchased in the 
course of interstate commerce. The bases for such motion were 
the fact that a reparation complaint was pending before the 
Department with respect to the two purchases of produce from 
Christy Brothers, Inc., and the fact that a default reparation 
award had been issued to Frank Kenworthy Company against 
respondent but the time for payment of such award had not 
then expired. We find no impediment against the inclusion in 
a disciplinary complaint of transactions which are also the 
bases for reparation complaints. The two types of proceedings 
are separate and distinct and designed to achieve different ob- 
jectives. The situation presented in analogous to a civil action 
for damages and a criminal proceeding arising out of the same 
transaction. We find, however, that the two transactions in- 
volving Christy Brothers, Inc., must be dismissed for other 
reasons. The motion to strike was made and granted after the 
complainant had rested its case. At that time, complainant had 
alleged a failure on the part of respondent to pay for perishable 
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agricultural commodities purchased from Christy Brothers, Inc. ; 
however, complainant failed to sustain its burden of proof with 
respect to such debt and for that reason the complaint would 
have to be dismissed as to these two transactions even absent 
the examiner’s ruling.” 







Also, we find that it was error at the time to strike from 
the complaint the allegation concerning respondent’s failure to 
pay Frank Kenworthy Company. While respondent was not 
required to satisfy the award of reparation made June 6, 1936, 
until 30 days thereafter, which was subsequent to the oral 
hearing in this proceeding, respondent’s obligation to pay Frank 
Kenworthy Company arose at the time of the transaction be- 
tween them and not at the time of the issuance of the repara- 
tion award. Respondent violated section 2 of the act when he 
failed to make full payment with respect to this transaction. 
The default reparation award was based upon such violation. 
The order to pay resulting from the reparation proceeding did 
not cure the prior violation or extend the time for payment re- 
quired by the contract between respondent and Frank Ken- 
worthy Company. Nevertheless, the proceeding will not be re- 
manded to include this violation as such procedure would have 
no effect upon the result herein. 





















ORDER 


Effective on the 20th day after this date, any license held by 
respondent under the act is revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 











DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4959) 


PACA Docket No. 6793. Dismissed February 26, 1957, by 
Thomas J. Flavin, Judicial Officer. 


(No. 4960) 


PACA Docket No. 6855. Dismissed February 26, 1957, by 
Thomas J. Flavin, Judicial Officer. 


*In addition, complainant failed to sustain its burden of proof with respect to the alleged 
failure of respondent to pay Rosenthal Co., Inc., Chicago, Illinois, for produce handled by re- 
spondent in the course of interstate commerce on joint account and the complaint must be dis- 
missed as to the failure to pay this joint adventurer. 
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COURT DECISION 


BEATRICE FooDS COMPANY AND CARNATION COMPANY OF OKLA- 
HOMA v. EZRA T. BENSON, SECRETARY OF AGRICULTURE. De- 
cided February 25, 1957. 


UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 
Civil No. 3995 


Ruling of Judicial Officer 
(15 A. D. 767 (1956) ) Affirmed 


Royce H. Savage, Judge 


This cause having come on for hearing before the Court on 
this 138th day of February 1957, and the plaintiffs having ap- 
peared by their attorney, Roy L. Sullivan, and the defendant 
having appeared by B. Hayden Crawford, United States At- 
torney for the Northern District of Oklahoma, and the Pure 
Milk Producers Association of Eastern Oklahoma having ap- 
peared by its attorney, Jack N. Hays, for the limited purposes 
of filing briefs and presenting oral argument, and the Court 
having reviewed the record herein, being the record and ruling 
duly certified to this Court by the Secretary of Agriculture, and 
the respective parties having heretofore filed their briefs and 
oral argument having been heard by the Court, and the Court 
being fully advised in the premises, 


IT IS ORDERED, ADJUDGED, AND DECREED as follows: 


1. The ruling of the Judicial Officer of the United States 
Department of Agriculture, which ruling is the subject of this 
review action, is supported by substantial evidence, and is in 
accordance with law. 


2. Judgment is hereby entered for the defendant, and the 
complaint should be and is hereby dismissed. 








